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From the Editor-in-Chief

D uring the last several years, we have recelved numerous requests to dedicate an issue of the Bulletin to illegal tax
protester cases. We approached the Tax Division with this concept, and they enthusiastically embraced the idea

and have worked hard on this issue with us. We learned that there are a number of Tax Division attorneys who
have traveled across the country trying variousillegal tax protester cases. In preparation for this edition of the
Bulletin, | attended atraining lecture on illegal tax protesters given by Senior Trial Attorney Jen Ihlo of the Tax
Division. Ms. Ihlo regularly makes this presentation at the Criminal Tax Ingtitute. If your district suddenly findsitself
in the middle of agroup of illegal tax protester cases, | have been advised that the Tax Division may look favorably
on sending Ms. Ihlo to your district to give thistraining.

Uniformity in tax prosecution philosophy was the reason for the creation of the Tax Division more than 60 years
ago. One of Assistant Attorney General Loretta Argrett’s prioritiesis to take the spirit of cooperation between the
Tax Division and the United States Attorneys' officesto new heights. We hope you find this issue informative and
helpful.

Our upcoming schedule of issuesis printed on the back cover. Thanksto all of our contributors and, as always,
keep those suggestions, criticisms, and contributions coming. We're listening.
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Interview with Assistant Attorney
General Loretta C. Argrett, Tax Division

Assistant Attorney General
Loretta C. Argrett, Tax Division

L oretta C. Argrett has served as Assistant Attorney
General of the Tax Division since November 19,

1993. As Assistant Attorney General she manages
an organization of almost 600 employees and a budget
of approximately $60 million. In that capacity, she
oversees civil and criminal tax litigation on behalf of the
Federal Government in state and Federal district and
appellate courts throughout the United States.

A former biochemist, Ms. Argrett received a
Bachelor of Science Degree with honorsin Chemistry
from Howard University and received her law degree
from Harvard Law School. Early in her career she
became the first African-American member of the staff
of the Joint Committee on Taxation of the United States
Congress. Later, shejoined the Washington, D.C., law
firm of Wald, Harkrader and Ross, where she became a
partner. At the time of her nomination, Ms. Argrett was
atenured professor at Howard University School of
Law, where she taught courses in income taxation,
business planning, and professional responsibility.

She has published several scientific and legal
articles, addressing issues such as the tax treatment of
education expenditures (arguing for the deduction of

certain post-secondary education costs) and the tax
conseguences of real estate ownership.

Assistant Attorney General Loretta C. Argrett (LA)
was interviewed by Assistant United States Attorney
(AUSA) David Nissman (DN), Editor-in-Chief of the
United States Attorneys' Bulletin.

DN: You have been AAG of the Tax Division for a
little over four years. Have there been any significant
changes to the Tax Division during this period?

LA: We have made significant strides over these last
few yearsin positioning the Division to move into the
21st Century, both programmatically and operationally.
On the programmatic side, we have become more
proactive, signaling to the Internal Revenue Service (the
Service) that we are willing to invest our resourcesin
certain kinds of casesthat we believe are very important
to tax enforcement. This has led to two magjor initiatives,
the Tax Gap Project and the Tax Protester Initiative.
Operationally, we are completing a restructuring of our
workforce so that we can make the Division more
efficient and take advantage of new technology that is
now available to us. Pursuant to this restructuring, we
have established uniform office structures, streamlined
operating procedures, increased del egations of certain
operational activities, revised position descriptions, and
established meaningful criteriafor evaluating
employees performance. In addition, we have increased
paraprofessional support for our attorneys, expanded
the role of paraprofessionalsin the conduct of our
litigation, and established career ladders for those
employees. Finaly, we have done this without affecting
the historic high quality of the work product of our

lawyers.

DN: You mentioned the Tax Gap Initiative. What isthe
Tax Gap?

LA: Thetax gap isthe difference between the amount
of taxes that are due on legal source income and the
amount that is actually paid. That gap is extraordinarily
large—on the order of about $100 billion per year. This
gap arisesin anumber of ways. For example, some
taxpayers who are not wage earners, or who have some
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other outside source of income, may not report all of
their income. Or, some taxpayers inflate deductions and
reduce their taxable income. Corporate taxpayers may
engage in convoluted and fraudulent transactions to
reduce the amount of the corporation’s income tax
liability. We believe that prosecution of tax gap cases
produces maximum deterrence. That is why we chose it
as an initiative. This project would have been a
meaningless initiative if the IRS and the U.S. Attorneys
had not enthusiastically supported the goals of the
project.

“We believe that prosecution of tax gap cases
produces maximum deterrence. . . . This
project would have been a meaningless
initiative if the IRSand the U.S. Attorneys
had not enthusiastically supported the goals

of the project.”
Loretta C. Argrett

DN: How does the IRS begin to investigate the tax gap?

LA: It happensin many different ways. Sometimes,
during the audit process, the Service refers a case to the
Criminal Investigation Division (CID) because of
information gained during the audit which leads the
auditor to suspect criminal activity. Often, disappointed
lovers, estranged spouses, angry business partners, or
neighbors report suspected activity. Sometimes, the
Service decides to determine the rate of compliancein a
sdlected industry group and, through the audit process,
suspected criminal activity is referred to CID.
Frequently, CID may be investigating suspected
criminal activity of one taxpayer and learn of the
suspected criminal activity of another taxpayer.

DN: How does the Department of Justice assist in
reducing the tax gap?

LA: Wedo it through our coordinated partnership with
the IRS and the U.S. Attorneys' offices. As| mentioned
earlier, we signaled to the Service that we consider thisa
high priority area. They responded with a significant
increase (approximately 20 percent) in the number of
referrals of tax gap casesto us. To speed up the
processing of grand jury casesfor U.S. Attorneys, we
revised our procedures to provide for simultaneous
review of cases by Chief Counsel and the Division.

Through a coordinated effort with the U.S. Attorneys
offices, we assist during all phases of the prosecution. If
they request, we may litigate the case by cochairing or
sometimes being lead or sole counsd.

DN: Isthetax protester movement growing?

L A: Unfortunately the movement appearsto be
growing, consequently increasing the number of such
cases. That iswhy we choseit as one of our initiatives.
Elsawherein thisissue, there are severa articles
describing how the tax protester movement has affected
our workload and what actions we have taken to deal
with the problem.

DN: Because both the United States Attorneys and the
Tax Division represent the IRS in bankruptcy cases, the
guestion arises whether there is some way of having one
attorney represent the United States when multiple
matters arise in the same bankruptcy, some normally
handled by the Tax Division and some by AUSAS?

LA: In bankruptcy cases, there are avariety of scenarios
that work well, depending on the combination of issues
presented. The Tax Division attorney and the AUSA
should, in al these cases, consult with each other and
reach agreement on how to best represent the United
States. It sometimes happens that one attorney or the
other ought to take the lead in al pending mattersin a
particular case, and as a bankruptcy proceeds, the
attorney taking the lead may change asthe issues do. In
other casesthe Tax Division attorney and the AUSA
will each continue to handle his or her own issues,
making sure that the other is fully informed. And, some-
times an AUSA will handle ahearing in a Tax Division
matter as long asthe Tax Division attorney provides,
orally or in writing, the necessary information and case
law. The goal is to handle these matters not only
knowledgeably but efficiently. Achieving that goal starts
with a discussion and careful coordination by the
attorneysinvolved. | am pleased to say that | hear of
many arrangements being made which evidence a great
spirit of cooperation between AUSAs and Tax Division
attorneys to accomplish the mission in the best way
possible.

DN: Do you see any particular issues emerging that will
lead to any increasein cases for the Tax Division?
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LA: | think we will be seeing many more cases
involving international tax issues. The Tax Division
has, for many years now, been litigating cases involving
substantive interpretations of the international tax credit
and related laws. The Service has recently announced
that it is becoming increasingly concerned about the use
of offshore schemesto avoid the assessment and
collection of taxes. We are actively working with the
Serviceto assist them with their problemsin foreign
evidence gathering and, in fact, are already seeing an
increase in litigation referrals to obtain foreign evidence.
The Service also isturning to the Division to assist in
collecting assets that taxpayers are sending or keeping
offshore to avoid the collection of their tax liahilities.
The Service also has asked usto help identify litigation
strategies that may be used to counter certain types of
offshore vehicles used to frustrate the proper operation
of the tax laws, such as some foreign trusts. These civil
and criminal casesin the international arenawill be
important cases for tax administration in the future.

DN: In arecent news conference, the President fielded
some questions about the complexity of the tax code. He
went on record saying he would like to see it made more
simple. He said he wasn’t in favor of more tax cuts, but
hewasin favor of making this code more simple. Do
you anticipate getting involved with any legidative
changes or proposals?

LA: The Treasury Department, particularly the
Assistant Secretary for Tax Policy, takesthe lead in tax
policy development through the legidative, as opposed
to the litigative, process. We do get involved, however,
in those specific areas which may directly affect our
litigation. Senior Division management has worked hard
over the years to maintain aworking relationship with
the Treasury Department so that aregular avenue is
available for consultation and input.

DN: This Administration in the Department of Justice
has been very proactive in acommunity outreach
mentality and in raising the level of consciousness about
the law, and certainly alot of the Attorney General’s
speeches are directed there. She even meets and speaks
with school age children. This must be atricky issue.
We have on the one hand a public outcry on the
perception of the Internal Revenue Code and this recent
legidation with IRS. At the same time, we want to get
the message out that there are consequencesif you don’t
pay your taxes. How do you craft this message so that it

rai ses consciousness among the American people so that
they want to do the right thing, as opposed to reacting to
what we're doing?

“We work very hard to be certain we are
taking consistent positionsin tax cases. . . . |
know there can be, on occasion, disagreement
between the U.S. Attorneys' offices and our
office over the appropriate disposition of a
case, and our position will largely be based
on whether the particular taxpayer’s
proposed treatment will be similar to that of

other similarly situated taxpayers.”
Loretta C. Argrett

LA: Wéll, there are severa things we can do. First, we
must always convey, through our dealings with the
public and with our advocacy, that we are being fair and
uniform. The Division was created back in 1933
because there was alack of uniformity in the treatment
of taxpayers, as there were several offices throughout
the Government that had responsihility for the
enforcement of the tax laws. They often took
inconsistent litigating positions. It was a major problem
and caused taxpayersto lose confidence in the system.
We work very hard to be certain we are taking
consistent positionsin tax cases. | cannot emphasize
that too much. While | know there can be, on occasion,
disagreement between the U.S. Attorneys' offices and
our office over the appropriate disposition of acase, and
our position will largely be based on whether the
particular taxpayer’'s proposed treatment will be similar
to that of other similarly situated taxpayers. Second, we
must convince taxpayers that they will be sanctioned if
they do not pay
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their fair share of taxes. That isthe reason we try to get
maximum publicity for our criminal tax cases. Third, we
must be courteous when we' re dealing with taxpayers.
How we act will likely leave alasting impression.
Finaly, outside of our traditional work environment, we
must exhibit a respect for the law, including the tax
laws, and convey that we all benefit from this
system—as imperfect as it may be. The nation’ s future
depends on that. We don’t want honest taxpayers to
become disillusioned because they believe that dishonest
taxpayers are ripping off the tax system by not paying
their fair share, while at the same time enjoying the
benefits of Government expenditures.

DN: Within the AUSA community, thereisavery high
level of respect for the capability of IRS agents. That
raises this resource issue because it’s hard to get IRS
agents on your cases because they’re spread so thin. Is
this something that comes up in your discussions with
the IRS Commissioner?

LA: All of usagreethat CID personnel are top notch
financial crimesinvestigators. So, | fully understand
why the U.S. Attorneys and the Assistants desire to use
CID agents on their cases. On the other hand, from our
mission-oriented viewpoint, we believe their resources
should be predominately directed to tax gap cases,
which are those cases that are likely to have the greatest
deterrent effect. After al, the CID isthe only
investigative body charged with investigating tax
crimes. Diverting these scarce resources to the
investigation of activities that do not have atax crime as
the linchpin of the activity is a detriment to the tax
enforcement program. At the same time, we recognize
the important contribution made by CID agentsin other
areas of law enforcement. It is crucial that a balance be
maintained to give proper recognition to the importance
of investigating tax gap cases. We have discussed these
concerns with IRS management and | note that over the
last few yearsthe CID has committed to increasing the
amount of time spent investigating tax gap cases.

DN: Areyou satisfied with the performance of AUSAs
working on tax cases?

LA: Ohyes. | think we have some of the most highly
gualified and skilled lawyersin the United States.
Obviously the U.S. Attorneys get some of the best
people, aswe do. | am very proud of the quality of our
work force—that is, the Assistants and all of the
personnel who work on tax cases.

DN: Do you have any message you' d like to send out to
the AUSAs?

LA: Let'sview our working relationship asa
partnership. | know we do. We know that we cannot
accomplish the Tax Division mission without the full
support and fine work of the Assistants. | hope that the
materialsin thisissue will help those Assistants who are

“ Fortunately, we are organized geographi-
cally so that an Assistant in a particular
office can really get to know the relevant
people in the Tax Division. This makes it
easier to pick up the phone and say, “ You
know, this may be a stupid question but I'm
going to ask it anyway.” . .. Oftenin five
minutes of conversation a problem can be
resolved, or at least some clarity can brought

to the issues at hand.”
Loretta C. Argrett

not yet too involved with tax cases understand why
these tax cases are so important. Second, | thank the
Assistants for working with us to maintain and improve
our working relationship with them. We are proud of the
quality of that relationship. Let' s keep it that way and
work hard to make it even better. | urge Assistantsto
call usfor assistance. Fortunately, we are organized
geographically so that an Assistant in a particular office
can really get to know the relevant people in the Tax
Division. This makesit easier to pick up the phone and
say, “Y ou know, this may be a stupid question but I'm
going to ask it

anyway.” They're not stupid questions. They're
guestions that people really have concerns about. Often
in five minutes of conversation a problem can be
resolved, or at |least some clarity can be brought to the
issuesat hand. +
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Significant Cases

he Tax Division handles numerous complex civil and criminal tax cases. The following are some cases with record sentences
or settlements, or that set a particularly important precedent or resolved unique issues:

Civil

United Satesv. Laddie Jose, 131 F.3d 1325 (9th Cir. 1997): The Ninth Circuit, sitting en banc, held that adistrict court
has no power to impose conditions on enforcement of an Internal Revenue Service (IRS) summons. This decision
reversed prior adverse precedent in the Ninth Circuit.

In re Nelson Bunker Hunt and In re William Herbert Hunt, Bankr. Nos. 388-35726 HCA-11 and 388-35725 HCA-11
(N.D. Tex. filed September 21, 1988): In two separate Chapter 11 bankruptcy proceedings, the Government obtained
over $120 million in satisfaction of individual Federal tax liabilities over a 10-year period.

Unumv. United Sates, 130 F.3d 501 (1st Cir. 1997): The Government prevailed in this tax refund case of first
impression involving the tax consequences of conversion from amutual to a stock insurance company, thereby protecting
the Treasury Department from a claimed refund of approximately $80 million. Based on the taxpayer’ s claimed deduction
of $652 million (as described in the complaint), the total effect of the case on the taxpayer is estimated to be in the range
of $250 to $400 million, including interest, with industry-wide consequences of over $1 hillion.

United Satesv. Mary Christine Harris, No. 4:97-CV-02051-DJS (E.D. Mo. filed October 7, 1997): The Government
repatriated over $350,000 in proceeds from the sale of awine collection auctioned by Sotheby’s of London, which the
Government alleges was shipped overseas by a convicted tax fugitive in order to evade collection of his civil tax
liahilities.

Criminal

United Satesv. Brodin et al., No. CR-97-058-S-BLW (D. Idaho filed July 10, 1997): Six Idaho “ constitutionalists” were
convicted of conspiracy to defraud the IRS, filing false claims for tax refunds, mailing threatening communications, mail
fraud, bank fraud, intimidating ajudicia officer, extortion for filing false liens against Federal and state judges and IRS
employees, and attempting to collect money on the false liens. Five of the six defendants were sentenced to 108 to

210 months’ imprisonment. One defendant remains to be sentenced. The United States Attorney’ s office for the District
of Idaho also participated in this prosecution.

United Satesv. Lawrence M. Harrison, Nos. 96-10446 and 97-10311 (N.D. Tex. filed June 18, 1996, and March 28,
1997): In 1997, Harrison, admitted architect of motor fuel excise tax “daisy-chain” schemes which funneled
approximately $1 billion to organized crime, was convicted of conspiracy, wire fraud, and money laundering. Harrison
was sentenced to 188 months in prison and ordered to pay $442,000 in restitution. The United States Attorney’s office for
the Northern Digtrict of Texas aso participated in this prosecution.

United States v. Christensen, Nos. 97-10485, 97-10489, 97-10492, and 97-10493 (D. Nev. filed October 30, 1997):
Christensen, a construction contractor, and two corporations were convicted of conspiring to defraud the United States
and the state of Nevada for concealing over $6 million of personal income and $10 million in taxable purchases by the
corporations. Christensen was sentenced to 110 monthsin prison and ordered, along with the corporations, to pay over $8
million in fines and restitution.

United Sates v. Bennallack, 106 F.3d 409 (9th Cir. 1996), cert. denied, 117 S. Ct. 184 (1997) (Unpublished opinion):
Bennallack, amultimillionaire and president of alarge roofing company, was convicted of cheating on employment,
corporate, and individual taxes. Bennallack was sentenced to 51 months’ imprisonment. <%
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Through the L ooking Glass: Reconciling
the Mission of the Tax Division with the
Goals of the United States Attor neys
Officesin Tax Prosecutions

Mark E. Matthews
Deputy Assistant Attorney General
Tax Division

he Tax Division's criminal sections provide two

basic criminal litigation roles: oneis very popular;

the other often decidedly unpopular. The popular
role—our direct and indirect litigation assistance to
United States Attorneys' offices (USAOs)—isthe one
described by AUSA Jonn Vaudreuil in hisarticle, “An
AUSA’s Perspective on Working with the Tax
Division.” As AUSA Vaudreuil’s comments show, the
Tax Division provides very welcome and “user friendly”
litigation assistance and expertise in evaluating and
litigating tax cases. In fact, AUSASs are often thankful
for the Tax Division attorney who iswilling to wade
into the mounds of paper in a complex tax case or the
piles of frivolous motionsfiled by an illegal tax
protester and for his or her contributions to the
indictments, convictions, and sentences generated by
complex tax litigation. In my four years as the Deputy
Assistant Attorney General for the Tax Division,
relatively little controversy has occurred when we
perform these services.

The more difficult aspects of our relationship arise
in the review process. This second, occasionally
contentious, roleiscritical to the Tax Division, but is
often dreaded by the AUSA and case agent. The
congenial relationship between the Tax Division and the
local United States Attorney begins to deteriorate when
we find it necessary to decline a case or a particular
count or defendant. It becomes particularly more
contentious when we decline to authorize apleato atax
charge, which you believe would greatly ssimplify some
difficult casein your district. This article attemptsto
explain what you might perceive as a schizophrenic Tax
Division. How did the Division that produced an
aggressive litigator who tried that difficult case for your
district last year become such a meticulous, cautious

Mark E. Matthews has served as the Deputy
Assistant Attorney General responsible for
criminal matters within the Tax Division since
February 1994. From August 1993 through
February 1994, he served as the Director of the
Treasury Department’ s Money Laundering
Review Task Force and as a Senior Advisor to
the Assistant Secretary for Enforcement,
Ronald K. Noble. From 1988 to 1993,

Mr. Matthews was an Assistant United States
Attorney and then a Deputy Chief of the
Criminal Division in the Southern District of
New Y ork. He has served in other
governmental positions as a Special Assistant
to Director William H. Webster, both at the
Federal Bureau of Investigation and the Central
Intelligence Agency.

reviewer, pointing out the problemsin your case this
year?

In the review process, the Tax Division spends alot
of time listening to the concerns of AUSASs regarding
the “how to’s” of handling tax cases and dedicates alot
of energy to figuring out ways to make cases fit within
Tax Division guidelines and meet the AUSA’s goals as
well. Frankly, asaformer AUSA, | think | can safely
attest that, in relation to handling the complexities of a
tax investigation and weighty case load, AUSAsdon't
spend much time worrying about the Tax Division’s
mission and concomitant problems. | hope that this
article will provide a useful perspective for you or, a a
minimum, help you to better evaluate your tax case's
chancesin the Tax Division.
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The Tax Division review process can only be
understood in terms of our mission. In al of law
enforcement, we represent the extreme of genera
deterrence. We are trying to deter more taxpayers (over
200 million) with fewer prosecutions (approximately
1,500) than any other area of law enforcement. And,
unlike other areas of law enforcement wherethe godl is
usually to stop clearly unlawful conduct, wein the tax
administration business have the goal of influencing
hundreds of millions of Americansto take the
affirmative steps of completing and filing often complex
tax returns and making substantial paymentsto Uncle
Sam.

Thisisadifficult mission by any measure, and we
work hard to enforce compliance while ensuring
uniform, fair enforcement in order to generate
confidence in the system. One measure of our successis
the “tax gap,” which isthe difference between what
should be reported as owing and paid to the Government
each year versus what is actually reported and paid.
That figureis currently estimated to be approximately
$100 billion per year. The Internal Revenue Service
(IRS) estimates that the compliancerateis
approximately 83 percent.

Thistax gap iswhat causes usto place such a
premium on every criminal tax case. Each tax case must
be used to deter people who cheat or are willing to cheat
on their taxes, but against whom we do not have the
resources to investigate or prosecute. In these
circumstances, it is easy to understand why we consider
atax casethat is not publicized in any way awaste of
resources. Even worseisatax casethat, if publicized,
would undermine the voluntary compliance system. That
can occur when the public perceives that the tax code
has been used unfairly in some case, or more frequently,
when the case and result is such that the public will
perceive that perpetrators of tax crimesreceive only a
slap on the wrist, implying that tax crimes are somehow
less serious than other Federal cases.

It is this phenomenon that sometimes challenges the
relationship between a USAO and the Tax

Division. The USAO tendsto view acase through a
more narrow lens than the Tax Division. The AUSA is
concerned with effectuating substantial justice vis-a-vis
a particular defendant in a particular factual
circumstance. While those concerns are important to the
Tax Division aswell, we are much more focused on the
impact the case will have on the public at large and tax
compliance more generally. The AUSA may havea
more acute understanding of the judge selected to handle
the tax case or the likely reactions of local jurorsto
particular facts and witnesses. Therefore, the USAO
frequently comesto the Tax Division with particular
pleaor charging proposals based on their view of the
case, the judge, and the defendant and his or her
attorney. We are often presented with aview that a
particular course is the most appropriate or best the
Government can achieve under the circumstances. We
give great deference to those views, and in the vast
majority of cases, come to agreement without much
difficulty. The problem comes when we conclude that,
despite the great weight given local views, the proposal
is unacceptable because of its potential to undermine tax
compliance and uniformity.

The most dramatic example of thistension arises
when aTitle 18 investigation has become more complex
than anticipated, and the Government is looking for an
efficient and just way to dispose of the case. (Many
criminal chiefs reading this will probably believe | am
describing their case, but | promise that | have no
particular case in mind). In this often-repeated theme, a
Title 18 investigation has begun and perhaps even been
indicted with great prospects. The IRS is probably not
involved in the case or isthe tail on the dog of amuch
bigger case. In many instances, the Title 18
investigation or prosecution has received media
attention, perhaps based, in an indicted case, on a press
release announcing the Government’ s great effortsto
address a particularly grave circumstance.
Unfortunately, something has happened on the way to
the jury. It could be the death of awitness; the
unavailability of foreign evidence; the appearance of a
dubious, but perhaps convincing alibi; the departure of
thelead AUSA in acomplex case; etc. The reason
doesn't really matter; we often will agree that a serious
problem has occurred.
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The difficulty for the Tax Division occurs when the
prosecutor and the defense attorney cometo an
agreement that atax pleaisagraceful way out for both
parties. Often, the defense attorney is content with this
result because the proposed sentencing guidelines will
allow for an “acceptable’ sentence, frequently probation
or home confinement. We often understand that the
proposal, viewed narrowly within the confines of the
particular case, represents the most attractive alternative
from your perspective. But perhaps you can see the dark
clouds beginning to form. When we evaluate this
proposal in terms of our tax compliance mission, it
presents us with great difficulty. We face the prospects
of having the public perceive that amore “serious’ Title
18 crime has been disposed of with atax “slap on the
wrist.” We can actually write the defense attorney’s
statement to the media about how the Government,
having utterly failed to prove the false and malicious
charges againgt his or her client, has brought this
“technical” tax case to which the client has reluctantly
agreed to plead, particularly because no jail timeis
likely. We are concerned that taxpayers (who aren’t
committing other Title 18 crimes) will receive an
erroneous message from this result. They will perceive
that if these bad folks committing other crimes are
pursued for tax crimes and receive small sentences, that
they will not be pursued and will certainly avoid any jail
sentence. Such aresult is particularly damaging to tax
enforcement.

A corollary problem for the Tax Division isthis—to
endorse the proposed course means that scarce resources
available to prosecute tax crimes will be spent on acase
that actually undermines compliance. A Crimina
Investigation Division (CID) agent will still haveto
generate a special agent’sreport, and IRS counsel and
Tax Division resources will be spent evaluating the plea.
We have spent the last three years attempting to redress
asharp declinein CID resources directed to tax
enforcement as opposed to narcotics and money
laundering crimes. Plea agreements that do not takeinto
consideration the tax enforcement mission of the Tax
Division undermine these efforts.

As we begin to discuss these concerns with USAQOs,
we are sometimes confronted with an incredulous
response along the following lines: “Would you rather
have uslet acrimina go completely free (or runa
greater risk of an acquittal than normal)?’ | hope you
are beginning to anticipate the answer that startsto form
in our minds. From the standpoint of the central mission
of the Tax Division, the answer is“yes,” we sometimes
see agreater harm to tax administration from accepting
that pleathan from failing to charge the defendant or
from dismissing the case.

Now, the good news isthat we only infrequently
face these more dramatic examples of conflict. Tax
Division attorneys work with AUSAs to find away out
of the dilemma whenever possible. Because we are
willing to give substantial weight to the views and
concerns of USAQOs, we struggle for alternative
solutions or modifications to cases that will conform to
Tax Division guidelines.

Less dramatic cases arise every day, however. We
are asked to approve afailure to file misdemeanor when
the facts more clearly show felony conduct. Or we are
asked to approve atax pleabefore the factual basis has
been developed. Or we are asked to authorize a Spies
evasion when other taxpayers have been charged with a
failure to file on similar facts. These kinds of casesraise
not only the issues above with respect to tax
compliance, but also raise another important issue for
the Tax Division—the uniform treatment of taxpayers.
Given the applicability of our tax lawsto all Americans,
it is exceedingly important that they perceive the system
as fundamentally fair. This means that the Government
must act uniformly and fairly, and that, all factors being
equal, the taxpayer referred for criminal prosecutionin
District A getsthe same treatment as the taxpayer
referred for prosecution in District B.

A breakdown in uniform treatment through
disparate prosecution decisions, declinations, or pleas
can harm voluntary compliance in other ways. The tax
defense bar is a close knit group that meets often and
exchanges information at the national level. Actionsin
one seemingly remote case can quickly wind up being
used affirmatively against the Government in another
setting.
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This uniform treatment is a hallmark of why the
Tax Division was created. The lack of anationwide
clearinghouse could (and did) generate diverse results
that could undermine tax compliance. Y ou may present
what |ooks like an acceptable tax charge, but the Tax
Division may oppose it on uniformity grounds. It may
be that you propose a case with dollar thresholds
substantially below those normally used by the IRS and
the Tax Division. Or you may propose a case where the
evidence of willfulness, while not negligible, differs
substantially from the degree of proof we have required
against other taxpayers. Or you may propose acriminal
prosecution in an area of the tax code that has not been
criminalized before and where there has been no
antecedent aggressive civil enforcement by the IRS. In
all of these instances, depending on the facts and other
circumstances, the Tax Division may be much less
enthusiastic about your case as a matter of fundamental
fairnessto other similarly situated taxpayers.

A more dramatic example illustrates the tension.
We occasionally see proposed tax investigations or
charges that involve political or other public figures.
The structure of the entire tax review system, including
career professionals at the IRS Chief Counsdl’s office
and in the Tax Division, ensures both the reality and the
public perception that individuals charged with criminal
tax violations are selected for the crimes they commit,
not because of who they are. No one involved in these
cases wants a case to be, or to be perceived to be,
investigated or brought for improper reasons. The
availahility of Tax Division review helps prevent either
occurrence.

We occasionally receive comments during areview
process that note the expertise and freedom of USAQOs
in many other areas of complicated white collar crimes.
We in the Tax Division recognize that expertise and
struggle mightily not to convey the impression that we
disagree because we are just wiser. It issimply that,
unlike some USAQOs, which at best see a couple dozen
tax prosecutions a year, we see them all. We know
precisely how we' ve handled similar matters in other
digtricts. It isthat experience that we bring to bear in the
review process. | am quick to note, however, that the
Tax Division and its prosecution policies have
benefitted greatly from the contribution of AUSAS,
particularly a core of very experienced and committed
Federal prosecutors who are very enthusiastic about tax
enforcement. Further, | encourage you to contact the
Tax Division in the early stages of a case so that we can
work together to resolve any issues concerning the
appropriate disposition of the case.

My comments are intended merely to explain how
different views arise at times between Federa
prosecutors who are dedicated to doing the right thing
every day. Likewise, | hope you have gained some
appreciation of the Tax Division’s mission and the
impact of that mission on our prosecution policies.
Despite our infrequent differences, thereis no
organi zation more supportive of and thankful for each
USAO's efforts to enhance tax compliance than the Tax
Division. <
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An AUSA’s Per spective on Working with

the Tax Division

John W. Vaudreuil
Senior Litigation Counsel
Western District of Wisconsin

small dose of heresy from an Assistant United

States Attorney: Tax Division lawyers are good

people and can help an AUSA in the prosecution
of criminal tax cases. Okay, | know you are probably
thinking “this author is a brand new AUSA and
probably was hired from the Tax Division.” Neither of
these assumptionsis correct. | was hired directly out of
law school and have been an Assistant United States
Attorney in the Western Didtrict of Wisconsin for 18
years. Suspend your prejudging for amoment and
consider afew thoughts on how the experience of
working with Tax Division lawyers can be both hel pful
and enjoyable.

The involvement of the Criminal Enforcement
Sections of the Tax Division in partnership with the
United States Attorney’s offices (USAQOs) in
prosecuting tax cases can be broken down into three
areas. Firgt, review of the case and preparation of the
prosecution memorandum. Second, assistance in the
grand jury investigation. Third, assistance with the
ultimate litigation. In each of these areas, Tax Division
attorneys can bring technical expertise, aunique
perspective, and, most fundamentally, another member
to the prosecution team using existing Department
resources.

Pre-Indictment Review

The Tax Division reviews al criminal tax cases
from across the country. Therefore, Tax Division
attorneys have a unique perspective in assessing the
strengths and weaknesses of cases. They have seen
much of it before and they are not reinventing the
prosecutive whedl with every criminal tax case. Prior to
the completion of Tax Division review and preparation
of the prosecution memorandum, it can be helpful to
discuss possible approaches to the case with the
reviewing attorney. In arecent investigation, the Tax

Division attorney and | reviewed the Internal Revenue
Service-Criminal Investigation Division (IRS-CID)
referral and we came up with an approach to the case
that will streamline the indictment and prosecution. By
working together, we developed a prosecution
memorandum that facilitated the Tax Division’s review
of the case and should help in the ultimate prosecution.

This recent experience also brings to mind another
way in which the Tax Division can help out prior to
indictment. Given their technical expertise, Tax
Division attorneys are in agood position to assess the
special agent’swork product, to comment on any
deficiencies and, if necessary, to suggest additional
investigation, which leads to a stronger prosecutive
product.

Interaction with the Tax Division attorney while the
case isbeing reviewed can lead to a stronger prosecutive
product. In addition, consider using the Tax Division
prosecution memorandum as atool for discussing the
case with the special agent. This approach can assist the
AUSA in discussing the special agent’sreport (SAR)
without personalizing the issue. Egos aside, two heads
are often better than one during the review process,
especially when one of those heads has technical
expertise and a national perspective regarding tax cases.

Grand Jury Investigation

Grand jury investigations in tax casescome up ina
couple of different situations. First, and somewhat
infrequently, a case may be referred for agrand jury
investigation after the Tax Division review of the case.
Second, and much more frequently in this district, the
United States Attorney requests approval to initiate a
tax grand jury investigation as part of an ongoing non-
tax investigation. The USAO can request litigation
assistance from the Tax Division during the grand jury
phase and atria attorney will be assigned to the case.
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Since the USAO isrequesting the assistance, the
division of responsibility and assignment of dutiesreally
depends on how the USAO wantsto run the case. The
Tax Division attorney may be asked to assist as
cocounsel, take the lead counsdl position, or litigate the
caseinitsentirety. Thesejoint litigations are no
different than any multi-prosecutor case; the
responsibilities and duties of each attorney should be
discussed and clearly resolved before proceeding
forward with the case.

A Tax Division attorney assigned during the grand
jury investigation can help the prosecuting AUSA by
assisting with grand jury witnesses, organizing and
reviewing documents, and reacting to specific tax
defenses. If the attorneys take the time to develop a
good working relationship, the division of
responsibilities will make the end product that much
better.

Litigation Assistance

The USAO can also request litigation assistance
from the Tax Division. This assistance may be
requested in avariety of forms. Some USAOs refer
most, or all, of their tax cases to the Tax Division,
which conserves the resources of the USAO for other
priority casesin the district. Other USAOs request that
aTax Division attorney be assigned to work with an
AUSA and to provide a second chair attorney with
technical experience and expertise in tax cases. Still
other USAOs mix these methods by farming some cases
in their entirety out to the Tax Division, and by using
the Tax Division to assist AUSAs at other trials and
investigations.

To an AUSA the benefit from assigning atax case
inits entirety to the Tax Division isobvious:. assign the
Tax Division attorney the case, show him or her

the file, introduce him or her to the court, and go back to
your office. There can also be benefits, however, from a
joint trial.

First, as with the grand jury investigation, the Tax
Division attorney brings technical expertise from
criminal tax trials. Second, since the Tax Divisionis
likely to have addressed many of the standard mations
and pleadingsin tax cases, the Tax Division attorney
can handle pretrial motion work and document
preparation. Third, the Tax Division attorney can bring
fresh and different perspectivesto the trial. Since the
Tax Division litigates tax cases all over the country, its
attorneys can bring helpful suggestions for presenting
and framing tax issues, presenting tax case documents
as exhibits, and handling certain types of tax case
witnesses. Clearly, on occasion | havetold the Tax
Division attorney, “That'sall well and good, but it
won't work here with our judge.” On the other hand, it
isimportant to consider the fresh ideas brought from the
Tax Division's experience in other jurisdictions. As
with the joint grand jury investigation, to guarantee
successin ajoint tria, it ismost important to delineate
the roles and tasks clearly at the start and to take time to
develop a sound working relationship between the
attorneys.

Conclusion

In your next tax case, consider enlisting the
assistance of the Tax Division while you are reviewing
the case; using itstechnical expertisein devising a
strategy and conducting agrand jury tax investigation;
and, finally, consider using the technical expertise and
fresh perspective that a Tax Division attorney can bring
to the actual trial of thetax case. If you take thetimeto
develop a good working relationship with Tax Division
attorneys, | believe you will find their tax expertise and
judgment helpful in achieving a successful prosecution.

R
0.0

12 UNITED STATES ATTORNEYS Bulletin

APRIL 1998



House Counsda: The Rolesof IRS s Office
of Chief Counsda in Tax and Financial

Crime Enforcement

Rich Delmar
Chief Counsel
Criminal Tax Division, Internal Revenue Service

very year over 100 million taxpayers have an
bligation to compute and report their income and

tax liability to the Internal Revenue Service (IRS).
The vast mgjority do so completely and honestly. But
millions either fail to file returns or file inaccurately.
This universe of noncompliance yields a significant
revenue shortfall and begets the question: Who should
be investigated?

The process of deciding who should be investigated
is crucial to effective tax administration, in terms of
enhancing compliance and assuring fair and evenhanded
treatment of taxpayers. The decision to investigate and
prosecute a case criminally has an impact on tax
collection because:

@ Civil collection action is generally suspended
while acase isbeing investigated by the IRS's
Crimina Investigation Division (CID);

® Thereferral of acase to the Department of
Justice (DOJ) with arecommendation for a
grand jury investigation or for a prosecution
forestalls the use of IRS's summons power with
respect to the same tax and taxabl e periods
(Internal Revenue Code (1.R.C.) § 7602(c));

® Referral of acriminal caseto DOJestablishesits
right to compromise the civil aspects of that case
(I.R.C. § 7122(a)); and

e |nformation obtained by the grand jury regarding
an asserted tax liability may not be available for
civil tax collection purposes.

The IRS Office of Chief Counsdl plays an important
role in this process. Once CID has recommended a
grand jury investigation or a prosecution in tax and tax-
related cases, Department of the Treasury Directives

(e.g., Treasury General Counsel Order No. 4) require
that the IRS sin-house lawyers evaluate the case and
determineif it will be referred to DOJ for grand jury
investigation and prosecution. This article describes
Chief Counsal’swork in thisarea and in related areas of
criminal enforcement.

Counsel Structure and
Operation

Pursuant to I.R.C. § 7801(b)(2), the Chief Counsel
isthe chief law officer of the IRS. The Office of Chief
Counsel consists of approximately 1,600 attorneys
posted in the National Office, 4 regional offices, and 33
district offices. Chief Counsdl’s Criminal Tax function
is staffed at all three levels.

In the Nationa Office, the Assistant Chief Counsal
(Criminal Tax) isthe Chief Counsel’s criminal tax
program manager. Criminal Tax provides advice to the
Assistant Commissioner (Criminal Investigation),
advises DOJ s Tax Division on appellate matters arising
out of tax prosecutions, processes sensitive prosecution
recommendations, provides advice on petitions for
mitigation of forfeiture, evaluates sensitive search
warrants and immunity requests, post-reviews field
criminal tax work, coordinates criminal tax training, and
serves on the Undercover Advisory Committee, which
reviews most proposals for undercover activity
submitted by the IRS.

At theregional level, the Assistant Regional
Counsd (Criminal Tax) implement policy, review
reguests for grand jury investigations, and post-review
field criminal tax work. At the district level, Chief
Counsdl attorneys provide advice to CID agents on
pending tax, money laundering, Bank Secrecy Act
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(BSA), and forfeiture matters, as well as on the
appropriate use of investigative techniques. Chief
Counsdl attorneys also provide preliminary advice on
search warrants and immunity requests and evaluate and
refer proposed tax prosecutions.

Tax Administration Cases

Office of Chief Counsd attorneys provide adviceto
agents during the investigative phase on matters such as
evidentiary issues, burden of proof, search and seizure,
undercover and surveillance, and immunity. After CID
makes its recommendations to refer suspected violations
of the Internal Revenue Code or related statutes (e.g., 18
U.S.C. § 287 (falserefund claims), § 371 (conspiracy),
and 8§ 1001 (false official statements)) to DOJ either for
grand jury investigation or prosecution, they are
reviewed by a Chief Counsdl attorney in one of the
district or regional offices, or in the Office of the
Assistant Chief Counsel (Criminal Tax) in certain
sensitive cases.

Treasury General Counsel Order No. 4 mandates
that the Chief Counsel refer, pursuant to |.R.C.

8 6103(h)(2), criminal tax cases recommended by the
IRSto DOJfor prosecution or investigation. Money
laundering (18 U.S.C. 88§ 1956-1957) and Bank Secrecy
Act (31 U.S.C. 88 5311-5330) cases, and Organized
Crime Drug Enforcement Task Force investigations are
not, pursuant to Treasury delegations of authority,
required to be referred by Chief Counsd.

In evaluating whether a proposed tax prosecution
should be referred to DOJ, Chief Counsel appliesthe
policy, shared by the IRS and DOJ s Tax Division, that
criminal prosecution should only be recommended when
there is evidence to prove guilt beyond a reasonable
doubt and where there is a reasonabl e probability of
conviction. In addition, IRS policy establishes dollar
thresholds for cases to assure that the limited resources
available for criminal enforcement” are focused on cases
that provide maximum deterrent value and that warrant
criminal treatment. Other policy concerns include dual

“Out of 130 million returns filed, with an estimated

85 percent compliance rate, CID has an annual processing
capacity of approximately 1,500 tax prosecution
recommendations.

and successive prosecution, voluntary compliance, and
health and age considerations. Chief Counsel’s
evaluation of proposed tax prosecutions weighs all of
these factors and recommends to DOJ those cases best
suited for prosecution.

Non-Tax Financial Crimes

Chief Counsdl also provides assistanceto CID in
non-tax financial crimes. Treasury Directive 15-41
delegates authority to the Commissioner of Internal
Revenue to investigate many violations of the financial
record keeping and transaction reporting requirements
of the BSA. Treasury Directive 15-42 delegates
authority to the Commissioner to investigate violations
of 18 U.S.C. 88 1956 and 1957 where the underlying
conduct violatesthe |.R.C. or the BSA.

Chief Counsdl provides training to agentsin these
laws, aswell as assistance in developing cases for
prosecution. Unlike tax crimes, however, it isthe
Commissioner and not Chief Counsel who actually
refers most cases in these areas to DOJ for prosecution,
grand jury investigation, or other judicia proceedings
that arise during an investigation. This latter category
includes applications to a court for awarrant to conduct
searches, seizures, and surveillances.

Forfaiture

Forfeiture has become an important enforcement
tool in the past decade. The IRS has authority to seize
and forfeit property pursuant to |.R.C. 88 7301-7302
and 18 U.S.C. § 981(a)(1)(A). These Code provisions
allow forfeiture of property subject to excisetax that is
held or transacted with intent to evade the tax, and
property used or intended for use in violating any
internal revenue law or regulation.

Pursuant to 18 U.S.C. § 981(a)(1)(A), the IRS can
forfeit property involved in atransaction or attempted
transaction that violates any of four predicate statutes.
These statutes are 18 U.S.C. 8§ 1956 (Laundering of
monetary instruments), § 1957 (Engaging in monetary
transactionsin property derived from specified unlawful
activity), 31 U.S.C. § 5313(a) (Reporting requirements
for domestic currency transactions with financial
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institutions), or § 5324 (Structuring transactions to
evade reporting requirements prohibited). Forfeitures
can be perfected administratively, by IRS officials, or
judicialy in acivil action in a Federa district court.
The Assistant Chief Counsel (Criminal Tax) is
responsible for providing legal adviceto CID on
forfeiture matters, and for referring judicia forfeiture
proceedings under the |.R.C. to DOJ. Criminal Tax
attorneysin the field and in the National Office provide
guidance to CID on pre-seizure planning and review,
provide legal adviceto District Directors and United
States Attorneys on all proposed forfeitures, and
provide advice to the Assistant Commissioner (Criminal

Investigation) on al petitions to remit or mitigate
administrative forfeitures.

Conclusion

The IRS Office of Chief Counsd isresponsible for
determining which criminal tax cases and which tax-
related forfeitures developed b