








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































1290. Tax Court Rule 20(a) (‘A case is commenced in the Court by filing a petition with the Court,

inter alia, to redetermine a deficiency set forth in a notice of deficiency issued by the Commissioner
* ok * %)

1291. Tax Court Rule 31(a) & (b). The parties in the proceeding are the taxpayer(s) in the plaintiff
position (but referred to as petitioner(s)) and the Commissioner of Internal Revenue in the defendant
position (referred to as respondent). The Commissioner, of course, is only a nominal party and,
institutionally, the IRS is the party defending the case.

1292. Tax Court Rule 34(a) & (b).
1293. Tax Court Rules, Appendix 1, Form 1.

1294. See Tax Court Rules 20(b) and 27, as amended effective 1/15/08. Since the IRS needs the
taxpayer identification number in order to retrieve the administrative record for cases filed in the Tax
Court, the taxpayer at the time of filing the petition must file a Form 4 which will not be publicly
filed and will instead be served on the IRS when the Tax Court serves the petition and designation
of place of trial on the IRS. Documents that contain such information should be either redacted
(with an unredacted copy filed under seal) or filed under seal without filing a redacted copy.

1295. Tax Court Rules, Appendix 1, Form 5.
1296. Tax Court Rule 34(d).

1297. Tax Court Rule 21(b)(1).

1298. Tax Court Rule 36.

1299. Tax Court Rule 39.

1300. Tax Court Rule 37(b),

1301. See Burgess J.W. Raby and William L. Raby, “Other” Issues When a Tax Court Case Goes
to Court, 2003 TNT 227-7 (11/25/03), discussing in part an extreme example in Ferguson v.
Commissioner, 47 T.C. 11 (1966).

1302. Tax Court Rule 142(a).

1303. In Estate of Kanter v. Commissioner, 337 F.3d 833, 851 (7th Cir. 2003), rev'd on other
grounds, 125 S. Ct. 1270 (2005), the Court said:

The Commissioner is allowed the latitude to amend his pleadings and even adopt
entirely new theories supporting assessed deficiencies without triggering Rule 142's
shift in burden, so long as the new theory is not inconsistent with the original
allegation, does not require new evidence in its support, nor increases the amount of
the deficiency.
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1304. Tax Court Rule 37(c).

1305. Tax Court Rule 41.

1306. Rev. Proc. 87-24, 1987-1 C.B. 720.
1307. Tax Court Rule 70(a)(1).

1308. Branerton Corp. v. Commissioner, 61 T.C. 691 (1974).

1309. Tax Court Judge Mark Holmes as quoted in Sam Young, Tax Court Judge, IRS Attorneys
Discuss Impact of Changes to E-Discovery Rules, 2010 TNT 44-13 (3/8/10).

1310. See Schneider Interests, L.P. v. Commissioner, 119 T.C. 151 (2002).

1311. Tax Court Rule 74.

1312. Tax Court Rule 75 (witnesses generally) and Rule 76 (experts, requiring consent or order of
court).

1313. Tax Court Rule 75(b).

1314. Ihope you have spotted a potential § 6103 problem with this scenario, but set that aside
here. See John A. Townsend, Section 6103 and the Use of Third Party Tax Return Information in
Tax Litigation, 46 Tax L. Rev. 923 (Summer 1993).

1315. Ashv.Commissioner, 96 T.C. 469 (1991); see Burgess J.W. Raby and William L. Raby, IRS
Summons Power and the Tax Court, 34 Tax Practice (Tax Analysts) 193 (5/31/02). And, as to the
Government’s power to seek judicial enforcement of a summons in the district court, see United
States v. Administrative Enterprises, 46 F.3d 670 (7" Cir. 1995).

1316. Tax Court Rule 91(2)(2).
1317. Rule 91(f).

1318. Although I have not heard of it being done, I certainly can at least imagine / dream of a
special setting in Honolulu. That would make everybody happy, but may not be as productive in
terms of the efficiency of the trial.

1319. § 7453; and Tax Court Rule 143(a) (providing that any rule of evidence contained in the
FRCP will also apply).

1320. Tax Court Rule 151(a).
1321. Tax Court Rule 151(e).

1322. Tax Court Rule 155. Technically, the “starting point for the [Rule 155] computation is the
statutory notice of deficiency from which the parties compute the redetermined deficiency based
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upon matters agreed by the parties or ruled upon by the Court.” Home Group, Inc. v. Commissioner,
91 T.C. 265, 269 (1988), aff'd 875 F.2d 377 (2d Cir. 1989).

1323. There is a trap for the unwary here. Taxpayers will sometimes file an appeal with the Court
of Appeals rather than the Tax Court itself. In that case, since the statute commands that the notice
of appeal be filed with Tax Court and filing with the Court of Appeals will not suffice. § 7483; see
also FRAP Rule 13(a)(1). By contrast, appeals from district court judgments filed with the court of
appeals will be sent to the district court where it should have been filed and will be deemed filed
with the district court on the date it was filed with the Court of Appeals. FRAP Rule 4(d); see FRAP
Rule 14 excluding Rule 4 and other rules from application to appeals from Tax Court decisions.

1324. § 7482(a)(1), (b)(1)(A), (B) and (E).

1325. § 7482(b)(2). For an odd case in which normal venue was in the Eleventh Circuit but the
parties apparently stipulated to venue in the Sixth Circuit and the taxpayer attempted unsuccessfully
to assert that precedent from Eleventh Circuit controlled the outcome, see Maloof'v. Commissioner,
456 F.3d 645, 652 (6™ Cir. 2006) (“That he volitionally filed this challenge to the Tax Court's
decision in the Sixth Circuit, not the Eleventh Circuit, makes this something of a bewildering
argument.”)

1326. § 7482(b) (flush language). For more on the venue choices in the D.C. Circuit, see James
Bamberg, A Different Point of Venue: The Plainer Meaning of Section 7482(b)(1), 61 Tax Lawyer
445 (2008).

1327. Golsen v. Commissioner, 54 T.C. 742, 756-58 (1970), aff'd, 445 F.2d 985 (10th Cir. 1971),
cert. denied, 404 U.S. 940 (1971). The Tax Court recently articulated the Golsen rule as follows:
“We follow a decision of the Court of Appeals to which an appeal from our disposition of a case lies
so long as that decision is squarely in point and a failure to follow that decision would result in an
inevitable reversal.” Rauenhorst v. Commissioner, 119 T.C. 157, 162, fn. 3 (2002) The Tax Court
reasons that, while it is not required to follow the applicable court of appeals holding in point, it does
so because it would be wasteful to do otherwise, but cautions that the Golsen rule should apply only
where “where the holding of the Court of Appeals is squarely on point.” Robinson v. Commissioner,
54 T.C. 742,757 (1970). We encountered the Golsen rule above in discussing the proper deference
to be given Revenue Rulings and noted that the Tax Court does not apply a circuit court’s holdings
on deference to Revenue Rulings because such holdings are not substantive. Consider that issue as
you consider the Golsen rule above. Consider specifically whether approaches to statutory
interpretation — which is what deference is all about — that can produce different interpretations of
the statute and results in the case at hand are not substantive? Must the Government be forced to
appeal to have the court of appeals hold in its favor under its application of the concept of deference?

1328. Square D. Company v. Commissioner, 438 F.3d 739 (7™ Cir. 2006). This notion that, in
federal tax matters, the need for uniformity in taxation across the circuits justifies deference to other
circuits has been echoed in opinions of circuits other than the Seventh Circuit.

1329. § 7476.
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1330.

1331.

1332.

1333.

1334.

1335.

1336.

§ 7477.

§ 7478.

§ 7479.

Tax Court Rules of Practice Title XXI.

§ 7436(a). See Tax Court Rules Title XXVIII.
§ 7436(b)(2).

§ 7436(c). For procedures generally, see John Tuzyinski Memo titled “Officer Compensation

and IRC Section 3509, 7436 and Section 530 of the Revenue Act of 1978" (3/22/07).

1337.

1338.

1339.

1340.

1341.

1342.

1343.

1344.

1345.

1346.

1347.

§ 7436(d).

Ewens and Miller Inc. v. Commissioner, 117 T.C. 263 (2001).
§ 6110(%).

§ 6110(H)(4).

§ 6110(£)(6).

Tax Court Rule 260.

Tax Court Rule 261.

Tax Court Rule 262.

Tax Court Rules Title XXVI.
§ 6404(1).

For a discussion of the role of the Magistrate Judge in tax cases, see Kathleen Pakenham,

You Better Shop Around: The Status and Authority of Specialty Trial Judges in Federal Tax Cases,

2004 TNT 120-42 (6/9/04).

1348.

1349.

1350.

1351.

1352.

§ 982(c)(2)(B).

§ 6110(f)(4)(A) (concurrent jurisdiction with the Tax Court).
§ 6226(a) (concurrent jurisdiction with Tax Court).

§ 6334(e)(1)(B).

§ 7502.
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1353 § 7402(b).
1354. § 7403.

1355. §§ 7407 & 7408.

1356. § 7426.
1357. § 7428.
1358. § 7429.

1359. Forcollection due process (“CDP”’) determinations issued prior to 10/17/06, the district court
had certain residual jurisdiction. § 6330(d)(1), prior to amendment by the Pension Protection Act
of 2006, Pub. L. No. 109-280, § 855(a), 120 Stat. 780, enacted on August 17, 2006. That Act
amended § 6330(d)(1) to give the Tax Court exclusive jurisdiction for judicial review of all CDP
determinations issued after 10/17/06.

1360. The Sixth Circuit recently held that where the Government has refunded an overpaid tax and
all that is in issue is the interest on the overpaid tax, the taxpayer may sue for refund rather than
being relegated to a Tucker Act contract claim in the Court of Federal Claims. The E.W. Scripps
Company v. United States, 420 F.3d 589 (6™ Cir. 8/19/05). For a discussion of the perceived
importance of this case, see James V. Heffernan and Mary E. Monahan, Alternate Forum for
Overpayment Interest Litigation, 2005 TNT 186-29.

1361. United States v. Felt & Tarrant Mfg. Co., 283 U.S.269 (1931).

1362. See § 6166.

1363. § 7422(j); see Hansen v. United States, 248 F.3d 761 (8th Cir. 2001) (holding that a taxpayer
behind on the installments may not sue for refund under this provision).

1364. §§ 6672 and 3505.

1365. Tunderstand from informal discussions with representatives of DOJ Tax which represents
the IRS in refund litigation cases that it will not contest jurisdiction on the basis of Flora where these
rules are met.

1366. See § 6214(a).

1367. A court may deny the Government the right to assert the offset if the Government failed to
assert the claim timely in the orderly course of the litigation. See e.g., Principal Life Ins. Co. v.
United States (Ct. Cl. 2007), reproduced at 2007 TNT 8-14.

1368. In Pacific Gas & Electric Co. v. United States, 417 F.3d 1375 (Fed. Cir. 2005), the Court
found limits on Lewis v. Reynolds. The taxpayer earlier received an erroneous refund of “statutory
interest” (i.e., interest calculated on a refund for the year in question) for 1982. The IRS just had
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miscalculated and overpaid the statutory interest. The taxpayer thereafter filed a refund claim for
the same year (1982) based upon carrybacks from a subsequent year (1984). In considering the
claim, the IRS discovered the overpayment of statutory interest. By this time, however, the period
during which the IRS could have sued for erroneous refund (2 years under §§ 7405 and 6532(b)) had
expired. The IRS therefore sought to set off the erroneous overpayment of statutory interest against
the refund otherwise due on the other items. The Court rejected the IRS offset based on a close
(perhaps too thin) reading of the “overpayment” analysis developed in Lewis v. Reynolds and its
progeny.

In an interesting and perhaps aberrational decision, a majority on a panel of the Fourth Circuit
perhaps in dicta found some limits to Lewis v. Reynolds, but the facts are so aberrational and the
decision so questionable as to its application of the Anti-Injunction statute, I do not discuss it further
here. See Estate of Michael v. Lullo, 173 F.3d 503 (4th Cir. 1999). 1do however, discuss the case
further below in the part of the text dealing with the Anti-Injunction statute and the judicially created
Enochs v. Williams Packing exception to the Anti-Injunction statute.

1369. See Charter Co. United States, 971 F.2d 1576 (5th Cir. 1992), answering the question in the
affirmative.

1370. The division is currently made by the designation of the IRS when the files are forwarded to
DOJ Tax. Settlements of cases designated “Standard” required that DOJ seek the IRS’s views of
proposed settlements; settlement of cases designated Settlement Option Procedure (“SOP”’) do not
require that DOJ Tax seek the IRS’s views. The settlement authority remains with DOJ even under
the Standard designation. Internal procedures require higher level approvals when the IRS disagrees
with DOJ’s proposed settlement.

1371. 28 U.S.C. § 1491(a))(1), which is commonly referred to as the Tucker Act and grants
jurisdiction. (Section 7422 provides a specific waiver of sovereign immunity that permits suit for
a tax refund.) The jurisdiction to hear tax refund cases is concurrent with the district court. For a
good recent discussion of the role of this court and its judges, see Kathleen Pakenham, You Better
Shop Around: The Status and Authority of Specialty Trial Judges in Federal Tax Cases, 2004 TNT
120-42 (6/9/04).

1372. Shore v. United States, 9 F.3d 1524 (Fed. Cir. 1993).

1373. §505(a) of the Bankruptcy Code allows the court to determine the amount or legality of any
tax, “whether or not previously assessed, whether or not paid, and whether or not contested before
and adjudicated by a judicial or administrative tribunal of competent jurisdiction.” The latter just
means that any pending proceeding will be stayed in favor of the bankruptcy court, not that decisions
entitled to res judicata or collateral estoppel may be re-litigated.

1374. Forexample, a courtsuch as the Tax Court properly considering a collection due process case
where collection of an allegedly discharged liability is in issue can determine whether the bankruptcy
proceeding discharged the tax liability in issue. See Washington v. Commissioner, 120 T.C. 114
(2003); and Swanson v. Commissioner, 121 T.C. 111(2003). By contrast, in a deficiency proceeding
where only the amount of the tax liability (and not its collection) is at issue, the Tax Court does not
have jurisdiction to determine whether the bankruptcy proceeding discharged the tax liability.
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Neilson v. Commissioner, 94 T.C. 1, 9 (1990); Graham v. Commissioner, 75 T.C. 389, 399 (1980);
Swanson v. Commissioner, 65 T.C. 1180, 1184 (1976).

1375. Lee A. Sheppard, Tax Court Decision Allows Guarantees for Income Stripping, 126 Tax
Notes 1010 (Mar. 1, 2010).

1376. See § 7430(c)(4)(A)(i1) & (D), and, by reference, 28 U.S.C., § 2412(d)(2)(B).
1377. § 7430(c)(2)(B).

1378. Morrison v. Commissioner, 565 F.3d 658 (9™ Cir. 2009).

1379. § 7430(b)(3).

1380. § 7430(c)(4).

1381. § 7430(c)(4)(B).

1382. Regs. § 301.7430-5(c)(1); Portillo v. Commissioner, 988 F.2d 27, 28 (1993). For an
application of Portillo, see Owens v. Commissioner, 2003 U.S. App. LEXIS 12481 (5™ Cir. 2003)
(unpublished opinion).

1383. Portillo v. Commissioner, supra; Nalle v. Commissioner, 55. F.3d 189, 192 (5" Cir. 1995).

1384. See footnote ?, supra.
1385. § 7430(c)(4)(B)(ii).
1386. § 7430(c)(4)(B)(iv).

1387. See Estate of Baird v. Commissioner, 416 F.3d 442 (5" Cir. 2005) (holding the IRS valuation
position not substantially justified); Smith v. United States, 850 F.2d 242, 246 (5th Cir. 1988); and
Fair v. Commissioner, T.C. Memo. 1994-602 (when deciding if respondent's position on valuation
is substantially justified, the Court “must consider the facts of the case, the nature of the asset to be
valued, the qualifications of the expert, the soundness of the valuation methods, the reliability of the
expert's factual assumptions, and the persuasiveness of the reasoning supporting the expert's
opinion”).

1388. Regs. § 301.7430-5(c)(2); see Swanson v. Commissioner, 106 T.C. 76, 8§7-92 (1996).

1389. § 7430(b)(1).

1390. Haas & Associates Accountancy Corp. v. Commissioner, 117 T.C. 48, 62 (2001); see also
Covert v. Commissioner, T.C. Memo. 2008-90.

1391. IRM 4.75.20.6(07-01-2003).

1392. § 7430(b)(1).
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1393. Regs. § 301.7430-1(e)(3).

1394. Rev. Proc. 2003-85, at par. 3.33. The statute provides for $125 per hour, but the required
adjustments bring the amount to $150 for 1994. This amount does change, so you should check the
current iteration of the Rev. Proc. issued annually for inflation adjusted items.

1395. § 7430(c)(1)(B)(iii).

1396. In Cervin v. Commissioner, 200 F.3d 351 (5™ Cir. 2000), the court interpreted this “special
factors” requirement narrowly, suggesting that only “non-legal or technical abilities” met the
requirement. Thus, mere expertise and experience in the law would not qualify. That does not
appear consistent with the wording of the statute that permits consideration of local availability of
tax expertise as well as limited availability of “qualified attorneys for such proceeding.” Why
wouldn’t the best tax litigators qualify in an especially difficult tax case? At least in the Fifth
Circuit, they don’t qualify because the Court said they don’t. But see Ragan v. Commissioner, 210
F.3d 514, 521 (5" Cir. 2000) (specialized security industry expertise is not enough).

1397. § 7430(c)(3)(A); for a discussion of this requirement, see Ragan v. Commissioner, supra.

1398. § 7430(c)(3)(B).

1399. E.g., § 7430(c)(1)(B)(1) (imposing only a limit that the fees not be “in excess of the highest
rate of compensation for expert witnesses paid by the United States™); & § 7430(c)(1)(B)(ii)
(technical reports); See also Ragan v. Commissioner, supra.

1400. § 7430(c)(4)(B)(iii).

1401. Foster v. United States, 249 F.3d1275 (11th Cir. 2001).

1402. Dixon v. Commissioner, 132 T.C. No. 5 (2009).

1403. In the Tax Court, the judgment for this purpose is the decision document which serves the
equivalent role in the Tax Court to judgments in the district court.

1404. The taxpayer must meet the other requirements, including specifically exhaustion of
administrative remedies discussed earlier. See Haas & Associates Accountancy Corp. v.
Commissioner, 117 T.C. 48 (2001); and Covert v. Commissioner, T.C. Memo. 2008-90.

1405. For this reason, if the taxpayer makes a qualified offer that does not take into account a net
operating loss carryover to the year (usually a carryback) and the IRS accepts the offer as made, the
taxpayer cannot thereafter seek the further benefit of the carryback. Johnston v. Commissioner, 122
T.C. 124 (2004), affd. 461 F.3d 1162 (9th Cir. 2006) (2004).

1406. § 7430(c)(4)(E) and (g).

1407. § 7430(c)(4)(E)(i1)(I). However, the Tax Court has held that, where the final decision is
reached by settlement after the substantial issues are litigated (in that case through appeal, with the
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settlement then being reached on remand), this exception to QO liability will not apply. Gladden
v. Commissioner, 120 T.C. 446 (6/27/03).

1408. See e.g., Johnston v. Commissioner, 461 F.3d 1162 (9" Cir. 2006) (holding that contract
analysis applies to accepted QOs).

1409. See Johnston v. Commissioner, supra.

1410. See Burgess J.W. Raby and William L. Raby, Qualified Offers and Settlement of Tax
Controversies, 113 Tax Notes 455 (2006).

1411. § 7430(e)(4)(E)(iii)(1D).
1412. § 7430(e)(4)(E)(iii)(D).
1413. See § 7454(a).

1414. In that event the judge may enter what is referred to as judgment for the other party j.n.o.v.
— Latin for judgment notwithstanding the verdict. The Latin is judgment non obstante veredicto.

1415. An interesting recent case illustrates the phenomenon where the trier is in equipoise so that
the resolution turns upon the assignment of the burden of proof, meaning in this case the burden of
persuasion. In Forste v. Commissioner, T.C. Memo 2003-103, the issue was whether the taxpayer
could exclude $45,615 from income under a prior version of § 104. The court first determined that
recently enacted § 7491 which we discuss in more detail below applied to assign the burden of proof
to the IRS as to $25,130. The Court held that the IRS had failed to meet that burden and thus,
without an affirmative finding, held that that portion was excluded under § 104. As to the balance
of the payment, the Court held that the taxpayer bore the burden of proof and held for the IRS
because the taxpayer had not met his burden of proof. In other words, as to both components, the
Court was in equipoise so that the assignment of the burden of proof controlled the result.

1416. Cigaranv. Heston, 159 F.3d 355, 357 (8th Cir. 1998) (“The shifting of an evidentiary burden
of preponderance is of practical consequence only in the rare event of an evidentiary tie . . . .”); see
also Polack v. Commissioner, 366 F.3d 608, 613 (8" Cir. 2003) (citing the Cigaran case) Blodgett
v. Commissioner, 394 F.3d 1030, 1039 (8th Cir. 2004); and Knudsen v. Commissioner, 131 T.C.
185, 188 (2008).

1417. In doing so, the judges often cite the cases cited in the preceding footnote to this text or
whatever their circuit’s variation of this theme.

1418. The rule is now Rule 142, Tax Court Rules of Practice and Procedure.

1419. Thave severely summarized the issues swirling around Helvering v. Taylor in this illustration.
For more reading on this, see Leandra Lederman, Arbitrary Stat Notices in Valuation Cases, or
Arbitrary Ninth Circuit?, 92 Tax Notes 231 (2001); and John Townsend, Burden of Proof in Tax
Cases: Valuation and Ranges, 93 Tax Notes 101 (2001).
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1420. The Davis rule of thumb (from United States v. Davis, 370 U.S. 65 (1962)) that what is paid
is the value is something otherwise incapable of valuation sets the value was inapt under the facts
of the case as perceived by Judge Posner.

1421. This perhaps was a sub silentio variation of the baseball decision method.

1422. See Chicago Stock Yards Co. v. Commissioner, 129 F.2d 937, 948 (1st Cir. 1942).

1423. The presumption of correctness is most often cited in Tax Court cases, but the burden of
proof rules in Tax Court cases is established by Helvering v. Taylor which does not even mention
the word presumption or the concept of the presumption of correctness.

1424. This presumption of regularity is probably the same thing in concept and effect as the
“presumption of correctness” discussed earlier. See Leandra Lederman, “Civil”izing Tax Procedure:
Applying General Federal Learning to Statutory Notices of Deficiency, 30 U.S. Davis L.Rev. 183,
201 n. 97 (1996).

1425, § 7454(a).

1426. Procedurally, a court may describe this as denying the IRS the benefit of the presumption of
correctness, but requiring the IRS then to do something that rises to the level of the presumption
which may meet a burden of production. See e.g., Weimerskirch v. Commissioner, 596 F.2d 358
(9th Cir. 1979) (describing the required showing as a “minimal evidentiary foundation.”); United
States v. Besase, 623 F.2d 463, 465 (6th Cir. 1980) (where a taxpayer must make a “negative
assertion” that he did not receive the income the IRS claims, “[r]easonable denials of the
assessment's validity have sufficed in such cases to shift the burden back to the government.”); and
Anastasato v. Commissioner, 794 F.2d 884, 887 (3d Cir. 1986) (entitled to presumption of
correctness only if IRS makes some predicate showing of income producing activity). But, as the
quote from Weimerskirch indicates, the required burden on the government is minimal. See e.g.,
Banister v. Commissioner, T.C. Memo 2008-201 (“This is not to say that the requirement in
Weimerskirch is difficult to satisfy. The requisite evidentiary foundation is indeed minimal and
need not include direct evidence linking the taxpayer to an income-producing activity.”)

1427. See LGM TL-100 (July 15, 1994), reproduced by Tax Analysts at Doc 1999-27958 (this
document has a good discussion of the various authorities).

1428. See Curtis v. Commissioner, T.C. Memo. 2001-308, at fn. 2.

1429. See Hanel, etal. v. Commissioner, 2001 U.S. App. LEXIS 8095 (7th Cir. 2001) (unpublished
opinion).

1430. H. Conf. Rept. 105-599, at 240-241 (1998), 1998-3 C. B. 747, 994-995.

1431. Blodgett v. Commissioner, 394 F.3d 1030 (8th Cir. 2004), rejecting the earlier holding in
Griffin v. Commissioner, 315 F.3d 1017 (8" Cir. 2003). In Blodgett, the court pungently reasoned:
“incredible testimony, axiomatically, cannot constitute credible evidence” and the credibility
determination by the trier is subsumed in the requirement that the evidence be credible after “critical
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analysis.” (394 F.3d at 1036.)

1432. Fior D'ltalia Inc. v. United States, 536 U.S.238 (2002) (sustaining such estimates for
determining the aggregate tip income for the employer’s FICA tax computation).

1433. This burden applies, however, only if the taxpayer in the petition contests the penalty on its
merits. Swain v. Commissioner, 118 T.C. 358 (2002); Wheeler v. Commissioner, 127 T.C. 200
(2006). Similarly, if the petition is so deficient that it does not state a claim upon which relief can
be granted (other than a nonspecific allegation of error), the burden does not apply. Funk v.
Commissioner, 123 T.C. 213 (2004). In view of the summary nature of pleadings allowed, I believe
that a pleading that is not sufficient to state a claim has to be funky indeed.

1434. Indeed, one case has suggested this burden is minimal where the taxpayer concedes the
underlying deficiency without introducing some evidence to avoid the penalty. See Perry Funeral
Home, Inc. v. Commissioner, T.C. Memo. 2003-340. Query whether this is a correct application of
burden of production principals?

1435. See Higbee v. Commissioner, 116 T.C. 438, 446 (2001)

1436. We noted above the shifting burdens that can apply as to the quantum of the deficiency
subject to the fraud penalty. See discussion beginning on p. 194.

1437. See e.g. Philip N. Jones, The Burden of Proof 10 Years After the Shift, 121 Tax Notes 287
(Oct. 20, 2008), a comprehensive discussion of the cases and citing inter alia my earlier article, John
A. Townsend, Burden of Proof in Tax Cases: Valuation and Ranges, Tax Notes, Oct. 1, 2001 and
2001 TNT 187-37.

1438. See Janene R. Finley and Allan Karnes, An Empirical Study of the Change in the Burden of
Proof in the United States Tax Court, 6 Pitt. Tax Rev. 61 (2008).

1439. Commission v. Danielson, 378 F.2d 771, 775 (3d Cir. 1967).

1440. Some courts treat the Danielson rule as separate from the strong proof rule. E.g., United
States v. Bergbauer, 602 F.3d 569, 577 n. 10 (4th Cir. 2010). I treat them as variations of a strong
proof rule arising from the same considerations.

1441. Muskat v. United States, 554 F.3d 183, 188-189 (1st Cir. 2009). The contract reformation
standard is perhaps a good one, but that would leave the issue up to state law. I would think that the
strong proof formulation to require clear and convincing evidence is consistent with tax burden of
proof rules that come only in three flavors — preponderance of the evidence, clear and convincing,
and beyond a reasonable doubt. To say that there is yet another standard that must be added does
not make sense. So, when you concede that it means more than preponderance of the evidence, you
get to clear and convincing.

1442. 1d., p. 191.
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1443. When I was with DOJ Tax’s Appellate Section, I made a whimsical attempt to convince a
fellow attorney who was handling both parties’ appeal from two different trial courts but in the same
circuit that he should argue on burden of proof grounds that the Government should win both cases.
He did not like that idea, and the Government took sides to obtain a consistent result in the cases.
Note, though, that the Government can be whipsawed with no relatively neutral party there to resolve
the whipsaw. For example, I was involved with a widow-bonus case involving the issue of whether
a cash payment to the widow of a valued employee was compensation (which would be taxable to
the widow and deductible by the corporate employer) or a gift (which would not be taxable to the
widow and would not be deductible to the corporate employer). The widow prevailed in court before
a jury who, sympathetically held that the payment was a gift from the corporate employer, and the
court of appeals affirmed on the basis that, although the court of appeals did not think that was the
right result, it could not find that a rational jury could not so hold. The corporation prevailed in its
deduction of the payment because, in truth that was the correct result.

1444. Asnoted above in the discussion of burden of proof, it is the rare case indeed that is decided
based on a state of equipoise.

1445. See Fletcher v. United States, 562 F.3d 839 (7™ Cir. 2009) (where Judge Easterbrook
masterfully logics his way to the right answer).

1446. §7421(a); 28 U.S.C. § 2201(a) (declaratory judgments). Other judicial remedies that might
appear to offer the potential for litigating tax issues outside the specified remedies for tax litigation
will likely fail. Thus, for example, enterprising plaintiff’s lawyers might consider the possibility of
a False Claims Act suitunder 31 U.S.C. § 3729 ffagainst abusers of the tax system, but will find that
there is a bar to litigating tax issues (referred as the “Tax Bar™). 31 U.S.C. § 3729(e); see United
States ex rel. Lissack v. Sakura Global Capital Markets, Inc., 377 F.3d 145 (2d Cir. 2004) (citing also
§ 7401 for the proposition that the IRS has exclusive jurisdiction over tax matters).

1447. 370 U.S. 1 (1962).

1448. Gardner v. United States, 211 F.2d 1305 (D.C. Cir. 5/19/2000) (discussing holdings in other
circuits to the contrary).

1449. See Bob Jones Univ. v. Simon, 370 U.S. 1, 6-7 (1974) (citing Williams Packing, the Supreme
stated: “Only upon proof of the presence of two factors could the literal terms of § 7421(a) be
avoided: first, irreparable injury, the essential prerequisite for injunctive relief in any case; and
second, certainty of success on the merits.”)

1450. For example in large tax shelter cases not subject to the TEFRA unified partnership
procedures the Tax Court, working with counsel for the parties, first tries a limited number of
representative cases. After the test case litigation, the taxpayers who have stipulated in advance to
be bound by the test cases will have their cases resolved accordingly and taxpayers who have not so
stipulated will have their cases called to show cause why their cases are sufficiently different that
a separate trial should be held.
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1451. Some functional equivalents of class actions do exist. For example, in CSX Corporation v.
United States, 52 Fed. CI. 208 (2002), the employing corporation filed on behalf of its employees
with respect to both the employers and employees shares of FICA.

1452. See Oatman v. Department of Treasury, 34 F.3d 787 (9™ Cir. 1994); see generally, Burgess
J.W. Raby and William L. Raby, Class Action in Income Tax Litigation, 2002 TNT 206-47
(10/24/02).

1453. Forexample, with respect to allegedly overpaid FICA taxes, the employer which paid 1/2 the
FICA and withheld the other 1/2 from the employees’ wages may be able to file a collective claim
for refund and even pursue a collective refund suit, provided that appropriate consents are obtained
from the employees before any refund is paid. See 31.6402(a)-2(a)(2)(i), Rev. Rul. 81-310, 1981-2
C.B. 241, and Chicago Milwaukee Corp. v. United States, 40 F.3d 373 (Fed. Cir. 1994).

1454. Bull v. United States, 295 U.S. 247, 259-260 (1935).

1455. All right, it would be possible to design a system permitting assessment first and then stay
of the assessment while the taxpayer litigates. But our system does it otherwise, thus preserving the
act of assessment after the taxpayer is given a pre-assessment remedy as the act from which the IRS’s
collection authority springs into existence unimpeded by stays.

1456. § 6213(b)(4).
1457. § 6213(b)(4).

1458. § 6213(b)(1). Section 6213(b)(2) requires the IRS to abate the assessment if the taxpayer
objects in writing within 60 days, in which case the IRS must proceed by notice of deficiency. For
a good article on these mathematical assessments, see Robert B. Nadler, Math Error Notices: in
Search of Taxpayer Rights, 2003 TNT 131-6 (7/9/03). In Rev. Rul. 2005-51, 2005-31 IRB 1, the
IRS ruled that the IRS may not make a mathematical adjustment to assess a tax based upon a wage
amount shown on a W-2 attached to the return that exceeds the amount the taxpayer reported on the
return.

1459. For example, the Forms normally used for the waiver are the Form 870 and the Form 4549.
The Form 870 provides:
I consent to the immediate assessment and collection of any deficiencies (increase in
tax and penalties) and accept any overassessment (decrease in tax and penalties)
shown above, plus any interest provided by law. I understand that by signing this
waiver, [ will not be able to contest these years in the United States Tax Court, unless
additional deficiencies are determined for these years.
And the other forms, such as Form 4549, contains similar language expressly waiving the right to
be issued a notice of deficiency before assessment.

1460. In the absence of a waiver for the type of assessments requiring a predicate notice of
deficiency under § 6213(a), any assessment and collections without a notice of deficiency would
appear from the statute to be facially invalid. The predicate requirement for a notice of deficiency
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is to give the taxpayer some opportunity for prepayment contest in the Tax Court. However, where
the taxpayer signs a closing agreement — thus admitting the tax liability — the question has arisen
whether the statutory predicate should be required unless the taxpayer also expressly waives the
notice of deficiency. The IRS has taken the position that, where the taxpayer signs a closing
agreement as to the assessment, the purpose and need for a notice of deficiency is moot and thus the
predicate requirement of a notice can be dispensed with. E.g., Rev. Proc. 68-16, 1968-1 C.B. 770
(although noting that an express waiver can be ordinarily be submitted with a closing agreement).
One court has agreed with the IRS view. Marathon Oil Co. v. United States, 42 Fed. Cl. 267 (1998),
affd. 215 F.3d 1343 (Fed. Cir. 1999). While this issue is only infrequently litigated, the Courts
seems to be troubled by a taxpayer walking away from an admitted liability where the footfault of
an unneeded notice of deficiency exists. One court has thus suggested that, where the closing
agreement closes out the whole year rather than just certain issues for the year, the predicate notice
of deficiency is not required, but if it only settles certain issues and not the whole year, a predicate
notice of deficiency is required. Manko v. Commissioner, 126 T.C. 195 (2006) ((finding the
assessment invalid). In Bush v. United States, 599 F.3d 1352 (Fed. Cir. 2010). the taxpayers had
previously entered a settlement with the IRS as to the items — in TEFRA partnership lingo, the
partner level items; hence, according to the majority opinion, although a notice of deficiency was still
required (because the taxpayers had not waived the notice), a Tax Court remedy even if available had
they received the notice of deficiency would have been meaningless because of the settlement. The
taxpayers were thus denied to right have refunded the amount they agreed they owed. Recognizing
that it was ignoring the express requirement of the statute, the majority what it called the “harmless
error” rule of 28 U.S.C. § 2111 which the Government had apparently not even cited. I am dubious
about this basis for the holding. The minority judge in the case got to the same result — denial of the
claim for refund — while still respecting the requirement for a notice of deficiency. Perhaps a
significant factor in the case was that the taxpayers paid the assessment so that the IRS did not have
to invoke any collection action (which would, according to the facial reading of the statute, be
prohibited without a valid notice of deficiency). The wrinkles in this area are complex, outside the
mainstream of tax procedure, and too detailed for further discussion in this book.

1461. We will discuss below the collection due process (“CDP”) procedures as a way to get
disputes to the Tax Court after the assessment, but suffice it to say for now that, in a CDP case, the
Tax Court may not review the merits of a tax liability if the taxpayer previously had the right to
contest the merits. A taxpayer signing such a waiver would have had the opportunity to contest and
thus will be foreclosed from contesting in the merits in the CDP proceeding in the Tax Court.

1462. In Hibbs, Director, Arizona Dept. Of Revenue v. Winn, 542 U.S. 88 (2004), the Supreme
Court described assessments as follows:
Asused in the Internal Revenue Code (IRC), the term “assessment’ involves
a “recording” of the amount the taxpayer owes the Government. 26 U.S.C. §6203.
The “assessment” is “essentially a bookkeeping notation.” Laing v. United States,
423 U.S.161,170,n. 13 (1976). Section 6201(a) of the IRC authorizes the Secretary
of the Treasury “to make . . . assessments of all taxes . . . imposed by this title.” An
assessment is made “by recording the liability of the taxpayer in the office of the
Secretary in accordance with rules or regulations prescribed by the Secretary.”
§6203.n. 2 See also M. Saltzman, IRS Practice and Procedure 910.02, pp. 10-4 to
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10-7 (2d ed. 1991) (when Internal Revenue Service signs “summary list” of
assessment to record amount of tax liability, “the official act of assessment has
occurred for purposes of the Code™).

n. 2 Section 301.6203-1 of the Treasury Regulations states that an assessment is
accomplished by the “assessment officer signing the summary record of assessment,”
which, “through supporting records,” provides “identification of the taxpayer, the
character of the liability assessed, the taxable period, if applicable, and the amount
of the assessment.” 26 CFR §301.6203-1 (2003).

1463. See Regs. § 301.6203-1 (providing that the assessment is on the summary record which,
through supporting records, “shall provide identification of the taxpayer, the character of the liability
assessed, the taxable period, if applicable, and the amount of the assessment.””) See also Bryan T.
Camp, The Mysteries of Erroneous Tax Refunds, 114 Tax Notes 231 (Jan. 15, 2007) & 2007 TNT
11-55 (1/16/07).

1464. 1d. See also, Brafman v. United States., 384 F.2d 863, 865-66 (5th Cir. 1967) (assessment
invalid where officer does not sign).

1465. See Camp, supra, atn 9. The RACS 006 report is a summary record of the assessment. See
United States v. Rupe, 308 Fed. Appx. 777, 779 (5th Cir. 2009) (unpublished) (citing March v. IRS,
335F.3d 1186, 1188-189 (10th Cir. 2003); Roberts v. C.L.R., 329 F.3d 1224, 1228 (11th Cir. 2003).)

1466. See discussion in Davis v. Commissioner, 115 T.C. 35 (2000).

1467. For a good recent discussion of the general issues see ILM 200048043 (10/16/2000).

1468. Hibbs, Director, Arizona Dept. Of Revenue v. Winn, 542 U.S., supra, n. 3 (2004).

1469. As Justice Kennedynoted in his Hibbs dissent (a point as to which there was no disagreement
with the majority):
Whether the Secretary or his delegate (today, the Commissioner) makes the recording
[of the assessment] on the basis of a taxpayer's self-reported filing form or instead
chooses to rely on his own calculation of the taxpayer's liability ( e.g., via an audit)
is irrelevant. The recording of the liability on the Government's tax rolls is itself an
assessment.

1470. § 6404(a)(1).

1471. IRM 1.2.1.4.31 P-4-103, 4.24.8.9 (08-13-2008) (Generally claims for abatement in
employment and excise taxes assessed after examination will not be considered except in unusual
circumstances; taxpayer will have to pay and file claim for refund). Where the assessment results
from a substitute for return under § 6020(b), if the taxpayer thereafter files a return indicating less
tax than assessed and the IRS agrees, the IRS will abate the assessment down to the amount of tax
to which it agrees. See IRS CCA 200149032 (10/22/01), republished at 2001 IRS CCA LEXIS 222
(12/7/01).
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1472. Hibbs, Director, Arizona Dept. Of Revenue v. Winn, 542 U.S., supra (2004).

1473. GAO-08-728 (June 13, 2008).

1474. The IRS sends Publication 594 with its notice of tax due and demand for payment. That
publication advises the taxpayer of the collection process in straightforward nontechnical manner.

1475. The notice and demand requirement is satisfied by IRS notice of a balance due. Craigv.
Commissioner, 119 T.C. 252, 260-61 (2002).

1476. Hansen v. United States, 7 F.3d 137, 138 (9th Cir. 1993).

1477. See generally Howard Gordon, Failure to Give Notice and Demand: Enjoining the IRS from
Administrative Collections, 98 TNT 100-100 (5/26/98); and United States. v. McCallum, 970 F.2d
66 (5th Cir. 1992); and United States v. Berman, 825 F.2d 1053 (6th Cir. 1987); and cf. Jersey Shore
State Bank v. United States, 479 U.S. 442 (1987) (involving third party lender liability under §
3505).

1478. § 7524.

1479. Rev.Proc.2002-26,2002-1 C.B. 746. See Muntwyler v. United States, 703 F.2d 1030, 1032
(7th Cir. 1983); and Davis v. United States, 961 F.2d 867, 878 (9th Cir. 1992). This voluntary
payment rule does not apply to an overpayment which, pursuant to § 6402(a), the IRS credits to
another tax liability rather than refunds to the taxpayer. Bryant v. Commissioner, T.C. Memo. 2009-
78.

1480. See Amos v. Commissioner, 47 T.C. 65 (1966). See IRS Policy Statement P-5-60(7) (“The
taxpayer, of course, has no right of designation of payments resulting from enforced collection
measures.”)

1481. See Estate of Baumgardner v. Commissioner, 85 T.C. 445 (1985); United States v.
Schroeder, 900 F.2d 1144, 1149 (7th Cir. 1990); and Sotir v. United States, 978 F.2d 29, 30 (1st Cir.
1992).

1482. See as to trust fund taxes, IRS Policy Statement P-5-14(10) (“Any payment made on the
business account is deemed to represent payment of the nontrust fund portion of the tax liability
(e.g., employer's share of FICA) unless designated otherwise by the taxpayer.”).

1483. Barring some other consideration, in a single type of tax situation (e.g., income tax), the IRS
generally applies payments first to tax, penalty and interest, in that order, for the earliest year
involved, and then to tax penalty and interest, in that order, for each successive period. Rev. Proc.
2002-26, 2002-1 C.B. 746. However, where the IRS may maximize the revenue by some other
allocation, it may make that allocation. Id. Undesignated payments may be applied as the IRS
deems in its best interest with the payments first going to the non trust fund portion. Furthermore,
even if the payment is designated to trust fund taxes without designating the quarters, the IRS may
allocate among the quarters in a way to maximize its collection potential and even may re-allocate
if its first allocation did not achieve the best result for the IRS. See Davis v. United States, 961 F.2d
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867 (9th Cir. 1992) (noting that the taxpayer waived any interest in the allocations because of his
failure to designate the quarters); Thomas v. United States, No. 961488, 1998 WL 892617, at 14-*6
(C.D.1IL. Sept. 16, 1998).

1484. Deficiency interest is not deductible to the individual taxpayer, but would be to the corporate
taxpayer.

1485. Verbal designations are risky. Kinnie v. United States, 994 F.2d 279 (6th Cir. 1993). The
IRM states that the designation “must be in writing and made at the time of the payment.” IRM
8.25.2.6(6) (10-19-2007).

1486. See e.g., Rev. Proc. 84-58, 1984-2 C.B. 501 (relating to payment/deposit designations).

1487. United States v. City of New Britain, 347 U.S. 81(1954).

1488. See Wadleigh v. Commissioner, 134 T.C. _ |, n. 8 No. 14 (2010), citing Hult v.
Commissioner, T.C. Memo. 2007-302.

1489. § 6323(f). Normally, state law governs the adequacy of the notice to the public via a lien
filing. However, the adequacy of federal tax liens is governed by federal law rather than state law.
Regs. § 301.6323(f)-1(d); and United States v. Union Cent. Life Ins. Co., 368 U.S. 291, 296 (1961).
For example, in United States v. Crestmark Bank,412 F.3d 653 (6th Cir. 2005), the state had a
computer based search system for its lien filings. The search system was an exact name search that
did not take into account common variations in spelling or common abbreviations. The creditor
searched only for the exact name. Had the creditor searches for common variations and
abbreviations, the creditor would have discovered the tax lien. Apparently, for state law purposes,
the creditor’s search would have been adequate to avoid notice of the prior lien. For federal tax law
purposes, it was not. This particular problem will likely be unimportant into the future as database
search systems now usually permit fuzzy searching. However, the point is that federal law, not state
law, will govern the adequacy of the search. Here, of course, the question was whether the search
under the circumstances was reasonable and the court found it lacking.

1490. § 6323(f)(1).

1491. Tracey v. United States, 394 B.R. 635 (1* Cir. Bkr. Panel 2008) (citing inter alia Hanafy v.
United States, 991 F. Supp. 794 (S.D. Tex. 1998) (involving failure to properly index a filed tax lien;
IRS not required to insure that lien is properly indexed); and Adams v. United States, 420 F. Supp.
27 (S.D.N.Y. 1976)).

1492. See Levin Announces Bill to Modernize Lien System, 2007 TNT 75-38; and T. Keith Fogg,
National Tax Lien Registry, 120 Tax Notes 783 (Aug. 25, 2008)

1493. EC Term of Years Trust v. United States, 550 U.S. 429, 430 (2007).

1494, Regs. § 301.7122-1T(h)(2).

1495. § 6331(k)(1).
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1496. § 6503(c).
1497. 1d.

1498. § 6503(h).
1499. § 6503(d).

1500. Campbell v. Comm'r, 121 T.C. 290,292 (2003); and McGee v. Commissioner, 123 T.C. 314
(2004),

1501. Rev.Rul. 2007-51, 2007-37 IRB 573 (notice of deficiency) and 2007-52, 2007-37 IRB 575
(proof of claim). The general theory is that the taxpayer owes the tax liability — and therefore credit
is appropriate — as of the return due date whether or not the tax is assessed or there is any other
predicate act. The revenue rulings in a non-bankruptcy context do state that the credit may be made
at least by the time a notice of deficiency has been issued because the IRS by that time has
determined the tax liability sufficiently for the credit. In a bankruptcy setting, the proof of claims
is a determination by the IRS and thus serves that requirement for a credit. The general theory
asserted by the IRS —i.e., the tax liability is due by the return date — would permit the IRS to make
the credit for any year for which a determination of additional tax due has been made by the IRS.
Normally, for taxes where a notice of deficiency is required, that will be done by a notice of
deficiency, but it is conceivable that the IRS might invoke the general theory in some context where
anotice of deficiency has not been issued. The IRS has defended this position. See Letter of Debra
Butler, Associate Chief Counsel, dated 12/31/07, reproduced at 2008 TNT 5-9.

1502. See Rev. Rul. 2004-74; 2004-30 IRB 84 (Texas); Rev. Rul. 2004-71; 2004-30 IRB 7
(Arizona & Wisconsin); Rev. Rul. 2004-72; 2004-30 IRB 77 (California, Idaho & Louisiana); Rev.
Rul. 2004-73; 2004-30 IRB 80 (Nevada, New Mexico & Washington).

1503. United States v. Munsey Trust Co., 332 U.S. 234, 239 (1947).

1504. See e.g., Boyd v. Commissioner, 451 F.3d 8 (1% Cir. 2006).

1505. Seee.g., Boyd v. Commissioner, 451 F.3d 8 (1% Cir. 2006) (equitable set-off does not invoke
procedural safeguards attaching to levies); and United Sand and Gravel Contractors, Inc. v. United
States, 624 F.2d 733(5th Cir. 1980) (when IRS levies another agency to effect the equitable set-off,
the safeguards attaching to levies apply). As noted in the text immediately below, the IRS practice
is to proceed by levy when seeking to set-off an amount owed by another United States agency.
United Stand did not address the issue of whether the IRS was required to proceed by levy against
the other agency. Hence the two decisions may not be as far apart as first appears.

1506. See Boyd v. Commissioner, supra.

1507. See Wagner v. United States, 545 F.3d 298 (5" Cir. 2008) (and cases cited).

1508. United States v. Sullivan, 333 F.2d 100, 116 (3d Cir. 1964) (citations omitted), quoted in
United States v. Ryals, 480 F.3d 1101 (11* Cir. 2007).
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1509. A levyupon property is effected “by the sole act of serving notice of levy upon the third party
holding the property.” Kane v. Capital Guardian Trust Co., 145 F.3d 1218 (10th Cir. 1998) (citing
G.M. Leasing Corp. v. United States, 429 U.S. 338, 350 (1977); Resolution Trust Corp. v. Gill, 960
F.2d 336, 340 (9th Cir. 1992) (“[A] levy is effective upon the IRS's service of the notice of levy.”).

1510. Forexample, in United States v. Sterling National Bank, 494 F.2d 919 (2nd Cir. 1974), the
court determined that a bank could not set off a taxpayer deposit against a taxpayer debt to the bank
after receiving a levy. The court nevertheless declined to impose the penalty, but warned that, in the
future, reasonable cause would not exist for such self-help offset to an IRS levy.

1511. IRM 5.17.4.12.4(3) (11-26-2007) (“ In view of the severity of the 50-percent penalty, the
recommendation for its assertion should generally be made only when the failure or refusal to
surrender the property levied upon is arbitrary or capricious, or when the alleged dispute over the
amount owing or the legal effectiveness of the levy is frivolously raised.”)

1512. True interpleader involves a person in possession of property but having no claim to the
property suing so that the claimants can duke it out. If the person in possession of property also has
a claim, that person may bring suit in the nature of interpleader to establish his or her claim.

1513. Regulations § 301.6331-1(b)(1) defines the statutory term “wages and salaries” very broadly
to include “compensation for services paid in the form of fees, commissions, bonuses, and similar
items.” Thus, payments to independent contractors for services are included (Id.), and partner draws
which are not normally thought of as “wages and salaries.” United States v. Moskowitz, Passman
& Edelman, 603 F.3d 162 (2d Cir. 2010).

1514. § 6331(h).

1515. See the list in § 6334(a).

1516. § 6634(a)(9) & (d).

1517. § 6334(a)(13).

1518. § 6334(a)(13) and § 6334(c)(1).
1519. § 6331(e)(2).

1520. §§ 6335 & 6336. See Grable & Sons Metal Products, Inc. v. Darue Engineering &
Manufacturing, 126 S.Ct. 2363 (2005) (holding that the issue of whether the IRS gave proper notice
to the taxpayer under § 6335 is a sufficient federal issue to justify removal to federal court in a state
court quiet title action commenced against the purchaser in the IRS).

1521. Ifthe property interest is indivisible, a classic case where buyers would not be willing to pay
a pro rata amount for the interest, the IRS is given the power to sell the whole property. § 6335(c).

1522. §§ 7401, 7402, and 7403.
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1523. § 6337.
1524, § 6340(c).

1525. § 6331(g), however, precludes the IRS from levying on the day that the taxpayer (or officer
of taxpayer) has been summonsed in connection with collection.

1526. § 6333. See IRM 5.11.2.1.8(1) & (2) (06-02-2007), noting that a summons can be used for
this purpose but the more proper form is Form 2270, Notice to Exhibit Books and Records.

1527. G. M. Leasing Corp. v. United States, 429 U.S. 338 (1977).

1528. United States v. Roccio, 981 F.2d 587 (1st Cir. 1992); and Rogers v. Vicuna, 264 F.3d 1 (1*
Cir. 2001).

1529. Compare e.g., United States v. Condo, 782 F.2d 1502 (9th Cir. 1986) (probable cause) with
Carlson v. United States, 580 F.2d 1365 (10th Cir. 1978).

1530. LGM GL-40 (June 27, 1996).

1531. E.g., In re Stubblefield, Inc., 810 F. Supp. 227 (E.D. Cal 1992).

1532. LGM GL-40 (June 27, 1996). This LGM is quite useful for its discussion of other subtleties
related to the writ of entry for IRS collection efforts.

1533. § 6331()).
1534. § 6330(a).
1535. §§ 7401, 7402, and 7403.

1536. The Supreme has reiterated this formula in a line of cases culminating in United States v.
Craft, 533 U.S. 274, 278 (2002).

1537. U.S. v. Craft, 535 U.S. 274, 279 (2002) (citations omitted).
1538. The IRS may levy via a nominee theory that we shall discuss later.

1539. Cf. United States v. Williams, 514 U.S. 527 (1995). As we shall discuss in discussing
Williams below (p. 399), the IRS’s tax lien may cloud the title of a non-owner, but then the issue is
one of remedies and not whether the IRS has the right collect the taxpayer’s tax from a nontaxpayer’s

property.

1540. 461 U.S. 677 (1983). This case is in the materials.

1541. A variation on the Rodgers theme is where a taxpayer has pension benefits in which the wife,
under state law, has an interest. Pension benefits, like the homestead, are often accorded protection
from creditors under state law. But that does not accord protection from the IRS. In Mclntyre v.
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United States, 222 F.3d 655 (9th Cir. 2000), the IRS assessed taxes only against the husband. The
husband had a pension plan with accrued benefits. California law gave the wife a community
property interest in the pension. The wife urged that she had a present interest in one-half the
pension and that her interest at least was not subject to levy for the husband's tax liability. Rodgers,
of course, usually makes that a viable argument. However, California law provides that community
property is liable for the debt of either spouse incurred before marriage or during marriage (here the
husband was clearly liable for the federal taxes), whether or not the other spouse was independently
liable for the debt (here the wife was not otherwise liable for the taxes). Based on this California
law, the Court held that the Government like any other creditor could go against community
property. The Court distinguished (as it had in an earlier case) contrary holdings under other states'
laws where the state law did not permit a creditor to go against one spouse's share of community
property in satisfaction of the other spouse's premarital debts. Ordinarily, of course, state law
exempts retirement plans from creditors remedies, but the IRS is not an ordinary creditor. Once it
was established that it was property subject to levy, the IRS could get it. This case illustrates the
crucial importance of state law creditors rights upon which may assist or limit the IRS in collecting
tax liabilities.

1542. 528 U.S. 49 (1999). This case is in the materials.
1543. 533 U.S. 274 (2002).

1544. For discussion of some valuation issues raised by Craft, see Steve R. Johnson, After Craft:
Implementation Issues, 96 Tax Notes 553 (7/22/02); for the IRS’s position on the application of
Craft in various scenarios, see Notice 2003-60, 2003-39 I.R.B. 643.

1545. In Orr v. Commissioner, 180 F.3d 656 (5" Cir. 1999), cert. denied, 529 U.S. 1099 (2000),
the court held that the federal tax lien attached to the equitable interest of a beneficiary entitled to
all of the net income of a trust despite the presence of a spendthrift trust provision, thus entitling the
IRS to levy on future net income distributions despite the taxpayer’s discharge of personal liability
in bankruptcy.

1546. Icaution, however, that there are requirements other than just a purchase for value. The Code
says a “purchaser” is a "person who, for adequate and full consideration . . . , acquires an interest
(other than a lien or security interest) in property which is valid under local law against subsequent
purchasers without actual notice.” § 6323(h) (6) (emphasis supplied). So local law is a critical
factor and the key determinant is when the purchaser gets priority against subsequent purchasers.
For example, a purchaser has no priority over the IRS under the following facts: (i) the IRS assesses
the tax, thus creating the quiet lien, (ii) the purchaser buys the real property for adequate and full
consideration, (iii) the purchaser tarries in filing the deed, (iv) the IRS files its tax lien, and (iv) the
purchaser then files his deed. If the purported purchaser is not protected under local law against
subsequent purchasers until the purported purchaser files his deed, then the IRS’s intervening filing
of the tax deed will prime event that purchaser. See Moco Investments Inc. v. United States, 2010
U.S. App. LEXIS 1687 (3d Cir. 2009) (Not Precedential).

1547. See Equity Investment Partners LP v. Lenz, 594 F.3d 1339 (11th Cir. 2010) for a good
discussion of the perfected lien requirement with the fight there being whether a mortgage lien
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acquired before the tax lien could take priority when the perfected mortgage lien was obtained to
perfect a loan made well in advance of the signing of the mortgage. The Court said pungently that
the mortgage owner (p. 1345):
need not show that the parties contemplated future execution of a security agreement
at the time the loans were issued. Rather, to show past consideration, Equity must
present evidence that the security agreement was executed for the purpose of
repaying the loans.

1548. T. Keith Fogg, National Tax Lien Registry, 120 Tax Notes 783 (Aug. 25, 2008).

A trap for the unwary judgment creditor is discussed Collier v. United States, 432 F.3d 300 (4™ Cir.
2005). The majority and minority decision discuss some fine points of the English language as
reflected in the Reg. § 301.6323(h)-1(g) which defines judgment lien creditors as “a person who has
obtained a valid judgment, in a court of record and of competent jurisdiction, for the recovery of
specifically designated property or for a certain sum of money,” and who “has perfected a lien under
the judgment on the property involved.” Bottom line, the IRS lien in that case was filed after the
foreign judgment was domesticated under state law but before the judgment lien was recorded. The
state law generally gave the judgment lien priority from the date the judgment was obtained, but
there was one class of creditors as to whom it did not give priority. The Court read the regulations
as requiring that the IRS lien primes the state judgment lien. The dissent starts its analysis
pungently:

I have no idea what the Treasury Department intended when it promulgated
the regulation that is before us today. However, whatever its intent, I suspect the
Department drafted the regulation against a background belief that state recordation
laws do not generally distinguish among third-party creditors. But whether or not this
was its belief, I am confident as to the most defensible reading of the language that
the Department chose to effectuate whatever its intent was (and, incidentally or not,
that reading is consistent with what I suspect was the Department's background
belief).

1549. § 6323(b)(1).
1550. § 6323(2)(3).
1551. § 7425(b).

1552. If the purchaser was the creditor foreclosing on the property, then some states permit the
debtor to have credit against the debt in the amount of the fair market value of the property
foreclosed when the purchaser bids less than fair market value. In that circumstance, the creditor-
purchaser is deemed to have paid the amount of the credit that the debtor is entitled to. This assures
that, based on state law, the creditor’s priority position is protected vis-a-vis the IRS.

1553. § 7425(d) and 28 U.S.C. § 2410(d).

1554. IRM 1.2.14.1.14 P-5-71 (Approved 11-19-1980).
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1555. Congress amended § 6159(a) in the 2004 Jobs Creation Act to permit installment agreements
that do not necessarily provide for full payment. In the past, the IRS had read the Code as permitting
installment agreements only where full payment was contemplated. Thus, for example, if the
taxpayer owes $1,000,000 in tax and his current and projected economic circumstances permit only
a payment of $1,000 per month, that taxpayer not pay off the tax liability (with accruing interest)
even in 10 years. Previously, that taxpayer not able or expected to be able to pay the full amount
could get relief only by an offer in compromise, but now some type of deferred payment having the
practical effect of an offer in compromise is permissible. However, since in a deferred payout the
IRS is not committed to collecting less than the full amount, the IRS is required to review the
agreement and update the economic assumptions once every two years. § 6159(d). Assuming there
is no material improvement in the taxpayer’s economic circumstances, the statute of limitations on
collection will eventually wipe out the remaining unpaid liability.

1556. § 6651(h).

1557. 26 C.F.R. Part 300, 4 3.(b) and 4.(b).
1558. § 6331(k)(2).

1559. § 6159(c).

1560. See IRM 4.20.4.3 (05-29-2009).
1561. IRM 4.20.4.3(3) (05-29-2009).

1562. § 6159. The installment agreement request is made on Form 9465. The installment
agreement itself is on Form 433-D.

1563. Policy Statement P-5-100 (11/15/04). See also statement of objectives, IRM 5.8.1.1.4 (11-
15-2004).

1564. Estate of Jones v. Commissioner, 795 F.2d 566, 574 (6th Cir. 1986); Timms v. United States,
678 F.2d 831, 833 (9th Cir. 1982); sec. 301.7122- 1T(d)(5), Temporary Proced. & Admin. Regs,
supra; and Dutton v. Commissioner, 122 T.C. 133 (2004).

1565. United States v. Begner, 428 F.3d 998, 1004 (11th Cir. 2005); United States v. Donovan, 348
F.3d 509 (6th Cir. 2003); Dutton v. Commissioner, 122 T.C. 133 (2004).

1566. Regs. § 301.7122-1(b)(1).
1567. Regs. § 301.7122-1(b)(2).

1568. Regs. § 301.7122-1(b)(3). Seealso H.R. Conf. Rep. No. 105-599, 105th Cong., 2d Sess.,
289 (1998) approving consideration of factors other than doubt as to collectibility or liability.

1569. IRM 5.8.1.1.3(3) (11-15-2004).
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1570. § 7122(c).
1571. Regs. § 301.7122-1(b)(1).

1572. For example, I have used the OIC process based on doubt as to liability for so-called
assessable penalties — penalties that may be assessed without any predicate notice of deficiency.
That gambit worked even in a case where the taxpayer had full ability to pay the assessed penalty
and sue for refund.

1573. Regs. § 301.7122-1(b)(3).

1574. Regs. § 301.7122-1(b)(3)(1) & (i1); see IRM 5.8.11.; see also H.R. Conf. Rep. No. 105-599,
105th Cong., 2d Sess., 289 (1998).

1575. See David M. Fogel, ‘The Effective Tax Administration’ Offer in Compromise, 2005 TNT
163-34 (8/24/05) (reporting inter alia that less than 1% of total offers accepted are based on this
effective tax administration relief provision). See for an extreme example, Keller v. Commissioner,
568 F.3d 710 (9™ Cir. 2009) (involving a number of partners in the Hoyt tax shelter cattle
partnerships where Hoyt allegedly defrauded the investors; held, IRS determination of no relief
sustained even though the taxpayers were victim of Hoyt’s fraud and it took the IRS a long time to
untangle the web of partnerships and process the audit and resulting litigation (20 years)).

1576. § 7122(e).

1577. Regs. § 301.7122-1(£)(2).
1578. Regs. § 301.7122-1(£)(5).
1579. Regs. § 301.7122-1(d)(2).

1580. See Christopher Cross, Inc. v. United States, 461 F.3d 610 (5" Cir. 2006) (applying this
requirement).

1581. § 7122(b).
1582. Regs. § 301.7122-1(¢)(2).

1583. For a recent case concerning the application of such a collateral agreement, see Begner v.
United States, 428 F.3d 998 (11th Cir. 2005).

1584. 28 U.S.C. § 1491(a)(1)which is referred to as the Tucker Act. The Tucker Act grants
jurisdiction to the Court of Federal Claims, but some other act must grant the necessary waiver of
soverign immunity. As the Court noted in Begner v. United States, 428 F.3d 998 (11" Cir. 2005),
“The Tucker Act has a sibling, known as the Little Tucker Act, 28 U.S.C. § 1346(a)(2), which
‘grants concurrent jurisdiction to both U.S. district courts and the Court of Federal Claims for
contractual claims against the United States not exceeding $10,000.”” The monetary limit on Little
Tucker Act jurisdiction in the district courts make them irrelevant to the practice of readers of this
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text.

1585.

1586.

1587.

Begner v. United States, 429 F.3d 998 (11" Cir. 8/12/05).

28 U.S.C. § 1346(a)(1).

§ 6331(k)(3), referring to the provisions of § 6331(i)(5), except during the period an

installment agreement is in effect. Note that, during the period the OIC is pending, the IRS is
prohibited from levying. § 6331(k)(1). For a case holding that, pursuant to the terms of the OIC
form (Form 656), the offer is pending through the date the IRS acknowledges that the taxpayer has
withdrawn the offer (rather than the date of the withdrawal), see United States v. Donovan, 348 F.3d
509 (6th Cir. 2003).

1588.

1589.
Proc.).

1590.
1591.
1592.
1593.
1594.
1595.
1596.
1597.
1598.
1599.

1600.

Regs. § 301.7122-1(1)(2).

Rev. Proc.2003-71,2003-2 C.B. 517; see IRM 5.8.1.1.5 (09-23-2008) (referring to this Rev.

IRM 5.8.1.8 (09-23-2008).
IR-2003-99 (8/15/03).

§ 6103(k)(1).

See IRM 4.13.1.

§ 523(a)(1), by reference to § 507(a)(8)(A)(i).

§ 523(a)(1)(B)(1).

§ 523(a)(1)(B)(ii).

§ 523(a)(1)(C).

§ 523(a)(1), by reference to§ 507(a)(8)(A)(ii), (iii).
See ¢.g., In Re Fegely, 118 F.3d 979 (3d Cir. 1997).

See, e.g., Bergstrom v. United States, 949 F.2d 341 (9th Cir. 1991); In re Mathis, 87 AFTR2d

Par. 2001-474 (S.D. Fla. 2001); Rev. Rul. 74-203. See also Spurlock v. Commissioner, 118 T.C.
155 (2002), holding that the SFR is not a return for purposes of the deficiency definition in §
6211(a). Some of the nuances of the statement in the text and the relationship between the two §
6020 subsections are discussed in Bryan T. Camp, The Never-Ending Battle, 2006 TNT 74-30.

1601. ILM 200113026, reprinted in 2001 TNT 63-36; see also Bryan T. Camp, The Never-Ending
Battle, 2006 TNT 74-30.
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1602. Cases holding that a post-assessment is not a return for this purposes include Moroney v.
United States, 352 F.3d 902 (4™ Cir. 2003); In re Hindenlang, 164 F.3d 1029, 1033 (6th Cir. 1999);
and In re Payne, 431 F.3d 1055 (7th Cir. 2005). For a straightforward statement of the opposite
conclusion, see In re Colsen, 446 F.3d 836 (8" Cir. 2006) (applying the Beard test and holding that
a post assessment return is still a return; the court found particularly persuasive Judge Easterbrook’s

dissent in In re Payne).

1603. United States v. Martinez, 564 F.3d 719 (5™ Cir. 2009).

1604. See United States v. Martinez, 564 F.3d 719 (5" Cir. 2009).

1605. 523(a)(1)(A), referring to § 507(a)(8)(C).

1606. Swanson v. Commissioner, 121 T.C. 111 (2003).

1607. Bussell v. Commissioner, 130 T.C. 222,235 (2008); and Iannone v. Commissioner, 122 T.C.
287, 292-293 (2004).

1608. Wadleigh v. Commissioner, 134 T.C. ~ ,  No. 13 (2010). In the quoted portion
presented in the text, most case citations and the sole footnote appearing in the case itself has been
omitted.

1609. [Not in original case] The survival of the filed tax lien reflects the doctrine of lien pass
through announced in Long v. Bullard, 117 U.S. 617 (1886). The filed tax lien survives the
bankruptcy. See In re Wrenn, 40 F.3d 1162, 1164 (11th Cir. 1994) (citing Dewsnup v. Timm, 502
U.S. 410, 417-418 (1992)); In re Isom, 901 F.2d 744, 745 (9th Cir. 1990).

1610. 180 F.3d 656 (5th Cir. 1999), cert. denied, 529 U.S. 1099 (2000).

1611. The priority rules relevant to taxes are in § 507. Generally, the taxes which are dischargeable
are given priority, although not the highest level of priority.

1612. See also § 6326(a). The Request is made on Form 9423.
1613. IRM 5.1.9.4.2 (03-22-2001).
1614. The IRS explains the CAP Process in Publication 1660, at pages 3 and 4 thereof.

1615. The IRS explains those procedures in its Publication 1660, at pp. 1 and 2. The IRS furthers
provides more detail of the administrative issues in Collection Due Process matters in a chief counsel
notice, CC-2003-016, which may be found at the following web site:
http://www.irs.ustreas.gov/pub/irs-ccdm/cc-2003-016.pdf For those practicing in this area, both of
these are indispensable. The chief counsel notice will undoubtedly be updated from time to time to
address developments in this new area of the law.

1616. §§ 6330(b)(1) and 6320(b)(1). Note that other actions which have a cash flow effect like a
levy may not be a levy per se. For example, the IRS upon determining that a taxpayer has a pattern
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of underpayment of withholding by virtue of incorrect W-4s may issue a “lock-in” letter to the
employer of that taxpayer to withhold greater amounts. Both the employer and the taxpayer-
employee are notified of the lock-in, but the lock-in is not a notice of levy giving rise to the CDP
procedures. See Cleveland v. Commissioner, 600 F.3d 739 (7" Cir. 2010).

1617. Note that the CDP Appeal is by the Appeals Office and not necessarily by an Appeals
Officer. It is reported that most CDP appeals are handled by a “Settlement Officer” who is an
employee within the Appeals Office, but is not an Appeals Officer. Carlton M. Smith, Settlement
Officers Shouldn't Hold Collection Due Process Hearings, 121 Tax Notes 609 (Nov. 3, 2008) (urging
that Congress did not approve CDP hearings by anyone other than Appeals Officers).

1618. § 6320(a)(2).
1619. § 6320(a)(3).
1620. § 6320(a)(2).

1621. § 6320(a)(3). A CDP hearing request may be made on Form 12153, but any reasonable
written communication requesting the hearing should suffice (the better part of wisdom, of course,
is to use the IRS Form). The request is filed with the IRS office that issued the notice, which office
should appear on the notice itself. There is no extension of the base period if the notice is mailed
outside the country. Sarrell v. Commissioner, 117 T.C. 122 (2001) (comparing this to Section
6213(a) which gives an additional 60 days for filing the petition if the notice of deficiency is sent
outside the United States).

1622. Graham v. Commissioner, T.C. Memo. 2008-129 (succinctly stating the rules and citing
Craig v. Commissioner, 119 T.C. 252,258-259 (2002) and Kennedy v. Commissioner, 116 T.C. 255,
261 (2001).

1623. § 6330(a)(1). § 6331(d) provides that no levy may be made before giving the notice.
1624. § 6330(a)(3).
1625. CC-2001-038, p. 8.

1626. Bullock v. Commissioner, T.C. Memo. 2003-5.

1627. § 6330(c).

1628. § 6320(c), referring to § 6330(c), (d) and (e). A recent legislative proposal to reform the
bankruptcy code (11 U.S.C.) included a provision that would suspend the three year period for tax
discharge in bankruptcy during the period of a collection due process proceeding. The suspension
would be in the bankruptcy code rather than in the Internal Revenue Code. I would suspect that, at
some point, this proposal would pass but would hope that there will be a reference in the Internal
Revenue Code or, certainly, in the Regulations.

1629. § 6330(e)(1).
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1630. ILM 199934019 (June 30, 1999).
1631. § 6330(c)(1).

1632. CC-2001-038, supra, pp. 12-13; see Davis v. Commissioner, 115 T.C. 35 (2000) (Form
4340).

1633. In Hoyle v. Commissioner, 131 T.C. 197 (2008), the Court permitted the taxpayer to raise
the issue of whether a notice of deficiency had been properly mailed. For internal guidance on how

this showing of procedural regularity is made in a Trust Fund Recovery Penalty case, see PMTA
2009-163 (12/18/09), reproduced at 2010 TNT 60-22.

1634. § 6330(c)(4).

1635. § 6330(c)(2)(B). See Lewis v. Commissioner, 128 T.C.48, 50-61 (2007). See also,
Kuykendall v. Commissioner, 129 T.C. 77 (2007) (taxpayer must actually receive the notice of
deficiency in sufficient time to petition the Tax Court); Hoyle v. Commissioner, 131 T.C. 197 (2008)
(taxpayer may raise this issue because, under § 6330(c)(1), the IRS must verify that “that the
requirements of any applicable law or administrative procedure have been met;” technically, this is
not a defense but a requirement that the IRS perform this predicate act)). Of course, if the taxpayer
did not receive a predicate notice of deficiency for a tax requiring a notice of deficiency, the taxpayer
should be able to prevail. See also PMTA 2009-163 (12/18/09), reproduced at 2010 TNT 60-22
(providing guidance to Appeals Officers on confirming with the taxpayer whether the taxpayer
received the notice and documenting that confirmation, if given, in the administrative files).

1636. Aguirre v. Commissioner, 117 T.C. 324, 327 (2001) (Form 4549 waiver of restrictions on
assessment which has the equivalent effect of the Form §870).

1637. McClure v. Commissioner, T.C. Memo. 2008-136 (citing Lewis v. Commissioner, 128
T.C.48, 50-61 (2007)).

1638. Montgomery v. Commissioner, 122 T.C. 1 (2004) (holding that in Tax Court proceeding for
relief from denial of CDP relief, the Tax Court may consider liability for a self-reported tax liability);
see CC-2006-005 (11/21/05), reproduced at 2005 TNT 229-7, and AOD 2005-03, reproduced at
2005 TNT 242-19, accepting Montgomery; see also Poindexter v. Commissioner, 122 T.C. 280
(2004). For a discussion of this CDP opportunity, see Burgess J.W. Raby, and William L. Raby,
Challenging Substantive Tax Issues in Collection Due Process Cases, 2004 TNT 23-11 (2/4/04).

1639. In Lindberg v. Commissioner, T.C. Memo 2010-67, at n. 15, the Court said:
Although Lindberg could have contested the penalty by paying the penalty and suing
for a refund in District Court, this Court has implicitly held that the option of paying
the penalty and filing a refund suit is not an opportunity to dispute liability for the
penalty within the meaning of sec. 6330(c)(2)(B). See Stockton v. Commissioner,
T.C. Memo. 2009186; Rice v. Commissioner, T.C. Memo. 2009-169.

1640. § 6330(c)(3).
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1641. § 6320(b). The statute requires that the Appeals Officer have had “no prior involvement”
with respect to the taxpayer’s tax liabilities. § 6330(b)(3). See Cox v. Commissioner, 514 F.3d 1119
(10™ Cir. 2008).

1642. Katz v. Commissioner, 115 T.C. 329 (2000).

1643. Meyer v. Commissioner, 115 T.C. 417 (2000).

1644. Davis v. Commissioner, 115 T.C. 35 (2000); Katz v. Commissioner, 115 T.C. 329 (2000);
Konkel v. Commissioner, 86 AFTR2d 5545 (M.D. Fla. 2000).

1645. CC-2001-038, p. 13.

1646. This entitlement is through the general requirement in § 7521. See Keene v. Commissioner,
121 T.C. 8 (2003).

1647. §6330(d)(1), as amended by Pension Protection Act 0of 2006, Pub. L. No. 109-280, § 855(a),
120 Stat. 780, enacted on August 17, 2006. The amendment provides that the Tax Court has
exclusive jurisdiction for CDP determinations issued after 10/17/06. Prior to that effective date, the
district court had some residual jurisdiction with respect to CDP determinations. For a discussion
of these changes, see CC-2007-001, reproduced at 2006 TNT 201-7.

One particularly notable result of this change in the statute is with respect to the trust fund
recovery penalty (“TFRP”) which I discuss in this chapter. Prior to this change 2006 amendment,
the taxpayer could not contest the TFRP in a Tax Court proceeding. See Ginsberg v. Commissioner,
130 T.C. 88 (2008).

1648. § 6330(d)(1).

1649. Lunsford v. Commissioner, 117 T.C. 183 (2001) (jurisdiction is based on the notice
regardless of whether the required hearing was held).

1650. The Tax Court held in Giamelli v. Commissioner, 129 T.C. 107 (2007) that, if the taxpayer
did not raise the issue of the proper amount of the assessment in the CDP Appeals Hearing, it cannot
raise that issue in the Tax Court review of the CDP Hearing. The Court was careful to leave open
the issue of whether the taxpayer, having raised the issue of the proper amount, could change
theories or bases for redetermining the amount. See fn. 5.

1651. Giamelli v. Commissioner, 129 T.C. 107 (2007). There is substantial history of vacillation
on the issue of whether the review of collection actions (as opposed to the underlying merits of the
tax), but the Tax Court’s holdings and clear trends is that the review is not de novo, is limited to the
matters presented in the CDP review, and the review is for abuse of discretion.

1652. Pierson v. Commissioner, 115 T.C. 576 (2000).

1653. § 6330(d)(2).
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1654. § 6330(f). The Tax Court has jurisdiction to review jeopardy levy determinations under §
6330(f). Dorn v. Commissioner, 119 T.C. 356 (2002).

1655. § 6330(e)(2). The merits of the tax liability are not at issue merely because the taxpayer
seeks to contest them if the court is otherwise without jurisdiction as, for example, where the
taxpayer previously had an opportunity to contest. Burke v. Commissioner, 124 T.C. 189 (2005).

1656. See IRM par. 5.1.9.3.4 (06-16-2003) & 5.1.9.3.5. (12-15-2003).

1657. § 6343(b) & (c).

1658. Beginning on p. 170.

1659. Steven N.S. Cheung, Inc. v. United States, 545 F.3d 695 (9th Cir. 2008).
1660. § 6325(b)(4) (administrative remedy) and§ 7426(a)(4) (judicial remedy).

1661. See e.g., Munaco v. United States, 522 F.3d 651, 657 (6th Cir. 2008) (“Munaco had access
to a post-deprivation administrative remedy under § 6325(b)(4) and a judicial remedy under §
7426(a)(4),” thus pre-empting the field; and Rev. Rul. 2005-50, 2005-30 L.R.B. 124, citing §§
6325(b)(4) and 7426(a)(4), enacted as part of the 1998 Restructuring Act in response to the
inadequate remedy problem identified by the Supreme Court in United States v. Williams, 514 U.S.
527 (1995).

1662. EC Term of Years Trust v. United States, 127 S. Ct. 1763 (2007); see also First American
Title Ins. Co. v. United States, 520 F.3d 1051, 1053 (9™ Cir. 2008) (in light of EC Term of Years
Trust, “there can no longer be a good argument for allowing a third-party challenge to an assessment,
barred by § 7426, to be made under § 1346.”); and Wagner v. United States, 543 F.3d 298 (5" Cir.
2008).

1663. Cf. Begner v. United States, 428 F.3d 998 (11th Cir. 2005) (interpreting the refund suit
broadly and reading Williams as “stating that section 1346(a)(1) contains ‘broad language,” which
the Court then applied to a person who paid a tax ‘even though the tax she paid was assessed against
a third party.’”). In First American Title (preceding footnote), the Ninth Circuit construes the
nontaxpayer refund suit narrowly in light of EC Term of Years Trust.

1664. § 6304.

1665. See TIGTA Report titled Fair Tax Collection Practices Violations Did Not Result in
Administrative or Civil Action, Ref. 2004-40-143v(July 2004), unofficially reproduced at 2004 TNT
149-15 (8/3/04).

1666. § 1102(d)(1)(G) of the 1998 Restructuring Reform Act. An example of such a report is cited
in the preceding footnote.

1667. IRM 5.17.2.3.3 (12-14-2007).
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1668. § 6325().

1669. § 7432.
1670. § 6325.
1671. § 7811.

1672. § 7811(b).
1673. § 7811(d).

1674. There are all sorts of issues involved with outsourcing — how to manage the privacy issues
imbedded in § 6103 being only one. See Announcement 2006-63; 2006-37 IRB 1.

1675. IR-2009-19 (3/6/09), reported at 2009 TNT 43-21. For a history of the outsourcing program
and its demise, see Nicole Duarte, IRS Decision to Cancel Private Debt Collection May Remain
Controversial, 2009 TNT 43-1.

1676. The taxpayer does not have to pay the assessed tax, penalties and interest for which relief is
granted. In other contexts, relief from assessed taxes administratively takes the form of abatement
under § 6404. Section 6015 relief, however, procedurally occurs via an administrative act that is not
an abatement. The distinction is a bit esoteric, but if the IRS reverses innocent spouse relief by, for
example, finding fraud in the representations made to obtain the relief, the previous assessment is
restored without the necessity of an additional assessment of tax (with all of the procedures required
for assessment) and the key statute of limitations is the collection statute of limitations (generally
10 years with extensions for various items) rather than the three year or other period on assessments.
See ILM 200802030, reproduced at 2008 TNT 9-9.

1677. For a good brief discussion of the relief intended and the various statutory changes to effect
the relief, see Commissioner v. Neal, 557 F.3d 1262, 1264-5 (11* Cir. 2009).

1678. I confess that I have done no empirical study, nor am I aware of statistics that support this
statement. The anecdotal evidence I have are the cases I read as they come out. In this nonscientific
sampling, the spouse claiming the relief is generally the wife.

1679. Indeed, given the elements of the statute, it is possible in a single case for both husband and
wife to qualify for relief. This is because of the focus of the statute on the components of tax
liability (income and deductions). Thus, for example, the husband may qualify for relief as to tax
on some or all of the wife’s income and the wife may qualify for relief from tax on some or all of
the husband’s income. See e.g., Weiler v. Commissioner, T.C. Memo. 2003-255.

1680. Rev. Rul. 2003-36, 2003-18 L.R.B. 849.

1681. To state the obvious, § 6015 provides no relief if the taxpayer did not file a joint return.
Raymond v. Commissioner, 119 T.C. 191, 197 (2002).
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1682. See T.D.9003; F.R. 47278-47296, reprinted at 2002 TNT 140-9 (7/18/02). This document
also contains the IRS’s textual explanation of the regulations and the key decisions in adopting the
regulations.

1683. Prior to enactment of § 6015, this basic relief was found in former § 6013(e) which provided
the only innocent spouse relief for joint filers. Section 6015(b) is basically the same as this prior
provision, with one added element. Therefore the interpretation of § 6013(e) is helpful in the
interpretation of § 6015(b).

1684. Cheshire v. Commissioner, 282 F.3d 326, 333 n. 17 (5" Cir. 2002), citing Sanders v. United
States, 509 F.2d 162, 169 n.14 (5th Cir. 1975); see also Price v. Commissioner, 887 F.2d 959, 963
n.9 (9th Cir. 1989).

1685. See Summary of the Contents and Explanation of Revisions accompanying the final
regulations, par. 2.A. Although the new § 6015 Regulations track the statutory language, the
Summary indicates an intent to apply the same test as applicable to the same statutory language in
prior § 6013(e). This means the knowledge of the transaction test or, as it is alternatively worded,
knowledge of the item test.

1686. Price v. Commissioner, 887 F.2d 959, 965 (9th Cir. 1989).

1687. E.g., Cheshire v. Commissioner, supra, citing and applying upon Park v. Commissioner, 25
F.3d 1289, 129-4 (5th Cir. 1994) (noting that ignorance of the law cannot establish an innocent
spouse defense to tax liability).

1688. Cheshire v. Commissioner, supra, citing and applying Reser v. Commissioner, 112 F.3d
1258, 1267 (5th Cir. 1997).

1689. Jonson v. Commissioner, 118 T.C. 106 (2002). I should note that, as the Tax Court noted
in Jonson, the Tax Court may apply a slightly more stringent spin on this test that does the Ninth
Circuit (citing Bokum v. Commissioner, 94 T.C. 126, 146 (1990), affd. 992 F.2d 1132 (11th Cir.
1993)), although in most cases the difference will not be material to the outcome.

1690. Cheshire v. Commissioner, 282 F.3d 326 (5™ Cir. 2002) (footnotes omitted).

1691. See Reser v. Commissioner, supra, at 1270 (quoting Buchine v. Commissioner, 20 F.3d 173,
181 (5th Cir. 1994)); and Jonson v. Commissioner, 118 T.C. 106 (2002).

1692. See Jonson v. Commissioner, supra.

1693. See Jonson v. Commissioner, supra.

1694. The election is made by filing a Form 8857.
1695. § 6015(e)(3)(B).

1696. Campbell v. Commissioner, 121 T.C. 290 (2003).
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1697. McGee v. Commissioner, 123 T.C. 314 (2004). See CC-2005-010 (5/20/05), reproduced at
2005 TNT 99-17 administratively implementing McGee.

1698. Jonson v. Commissioner, 118 T.C. 106, 123-124 (2002), affd. 353 F.3d 1181 (10th Cir.
2003).

1699. § 6015(c). This election is also made by filing Form 8857.
1700. § 6015(c)(3)(C).

1701. Culver v. Commissioner, 116 T.C. 189 (2001); the standard for actual knowledge is
discussed in King v. Commissioner, 116 T.C. 198,203 (2001); and Mora v. Commissioner, 117 T.C.
279 (2001).

1702. Cheshire v. Commissioner, supra,(applying a variation of the concern that, otherwise
ignorance of the law would be a defense); see also King v. Commissioner, 116 T.C. 198 (2001).

1703. For this reason, the chief judge of the Tax Court has requested that parties cease using the
term “innocent spouse relief” when referring to the elective relief under § 6015(c).

1704. § 6015(c)(3)(A)(ii) and (4).

1705. § 6015(d)(3)(B). For an application of this rule, see Mora v. Commissioner, 117 T.C. 279
(2001).

1706. §6015(d). See Regs. § 1.6015-3(d); see also Hopkins v. Commissioner, 121 T.C. 73 (2003).

1707. Jonson v. Commissioner, 118 T.C. 106 (2002), aff’d 353 F.3d 1181 (10™ Cir. 2003); Butler
v. Commissioner, 114 T.C. 276, 292 (2000).

1708. § 6015().

1709. Commissioner v. Neal, 557 F.3d 1262 (11" Cir. 2009) (rejecting the IRS argument that the
review is based solely on the administrative record rather than through a de novo trial proceeding
in the Tax Court; in so doing, the Court of Appeals noted that the overwhelming number of Tax
Court Judges had so held in earlier cases (Ewing v. Commissioner, 122 T.C. 32 (2004), rev'd on
other grounds, 439 F.3d 1009, 1014 (9th Cir. 2006), and Porter v. Commissioner, 130
T.C.115(2008)). See Porter v. Commissioner, 132 T.C. No. 11 (April 23, 2009), sustaining the
position on reconsideration. For the time being, however, the IRS continues to instruct its attorneys
to preserve the issue of whether review should be on the administrative record alone without a de
novo consideration. CC-2009-021, reproduced at 2009 TNT 125-5.

1710. Cheshire v. Commissioner, supra (quoting Reser v. Commissioner, supra, 1270 (which, in
turn, quoted Buchine v. Commissioner, 20 F.3d 173, 181 (5th Cir. 1994)).

1711. § 6015(f). See Commissioner v. Neal, 557 F.3d 1262, 1265 n. 1 (11™ Cir. 2009).
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1712. Rev. Proc. 2003-61, 9 2.04.

1713. Rev. Proc. 2003-61 (2003-32 IRB 1). The revenue procedure contains a list of positive and
negative factors the Commissioner considers in exercising discretion. The request for equitable
relief is also made by filing Form 8857.

1714. Lantz v. Commissioner, 132 T.C. 131 (2009).

1715. Lantz v. Commissioner, F.3d (2010).

1716. Regs. § 1.6015-1(c). See Dutton v. Commissioner, 122 T.C. 133 (2004). The regulations
provide a special exception for the special TEFRA partnership rules. Regs. § 1.6015-1(c)(2).

1717. Regs. § 1.6015-1(d).

1718. Regs. § 1.6015-1(e). The Regulation is based on § 6015(g)(2) which is interpreted to deny
reliefunder § 6015(f) (general equitable relief) even though the § 6015(g)(2) expressly applies only
to (b) and (c). Thurner v. Commissioner, 121 T.C. 43, 51-52 (2003).

1719. Diehl v. Commissioner, 134 T.C.  No. 7 (2010).

1720. § 6015(e)(2).
1721. Regs. § 1.6015-1(a)(2).

1722. See Summary of the Contents and Explanation of Revisions accompanying the final
regulations, par. 1.G. citing Regs. § 1.6015(h).

1723. 1d.
1724. The notice of deficiency is discussed in detail in Ch. 11.
1725. § 6015(e)(1), as amended in 2006.

1726. Regs. § 1.6015-7. Note that, although the 90 day period was designed to parallel the period
for filing in the Tax Court after the IRS sends a notice of deficiency, the wording of the §
6015(e)(1)(A) starts counting on the date the IRS sends the notice whereas counting starts under the
regular deficiency notice procedures on the date following the date the IRS sends the notice; the IRS
has recently proposed to resolve this trap for the unwary via a technical correction to the statute; in
the meantime, be careful on the dates.

1727. § 6015(e)(1)(B).
1728. § 6015(e)(2).

1729. Kollar v. Commissioner, 131 T.C. 191, 193 n. 2 (2008).
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1730. Commissioner v. Neal, 557 F.3d 1262 (11™ Cir. 2009) (the majority and dissenting opinions
provide an excellent summary of the arguments and law pro and con); Porter v. Commissioner, 130
T.C. No. 10 (2008), affirming the Tax Court’s prior position in Ewing v. Commissioner, 122 T.C.
32 (2004), reversed on jurisdictional grounds previously changed by statute, Commissioner v.
Ewing, 439 F.3d 1009 (9th Cir. 2006); Porter v. Commissioner, 132 T.C. No. 11 (2009). For the
time being, however, the IRS continues to instruct its attorneys to preserve the issue of whether

review should be on the administrative record alone without a de novo consideration. CC-2009-021,
reproduced at 2009 TNT 125-5.

1731. § 6015(h)(2); Prop. Regs. § 1.6015-6; see also Rev. Proc. 2003-19, 2003-15 LR.B. 371.

1732. § 6105(e)(4). See Tipton v. Commissioner, 127 T.C. 214, 217 (2006); see also Kovitch v.
Commissioner, 128 T.C. 108 (2007) (holding that the automatic stay from the intervening spouse’s
bankruptcy does not stay the proceeding as to the claiming innocent spouse since the intervening
spouse’s liability is not at issue).

1733. The problem, which you may have spotted, is that, if the spouse claiming relief prevails in
the administrative consideration of the claim, even though the putative culpable spouse is given
notice and the opportunity to participate, the putative culpable spouse will have no right to appeal
to the courts from an adverse decision (i.e., one granting the relief claimed). See Maier v.
Commissioner, 119 T.C. 267 (11/20/02).

1734. See Jonathan T. Trexler, Contesting Innocent Spouse Relief: The Intervention Paradox, 126
Tax Notes 499 (Jan. 25, 2010) (noting that, based on analysis of statistics, a culpable spouse may be
better off not intervening).

1735. Corson v. Commissioner, 114 T.C. 354 (2000).

1736. Billings v. Commissioner, T.C. Memo. 2007-234.

1737. § 66(a).

1738. § 1.66-2(b).

1739. See definition of earned income in § 66(d)(1), referring to § 911(d)(2).
1740. § 66(b).

1741. § 66(c).

1742. See also Prop. Regs. § 1.66-4(a)(2) & (3).

1743. § 66(c) (final sentence) (added by the 1998 Restructuring Act); see Prop. Regs. 1.66-4(b).
See Beck v. Commissioner, T.C. Memo. 2001-198 (relying upon its prior authority under § 6015(f),
Butler v. Commissioner, 114 T.C. 276 (2000) and Fernandez v. Commissioner, 114 T.C. 324 (2000).
Unlike § 6015(f) for which there is an independent grant of Tax Court jurisdiction, the taxpayer
seeking judicial review of the IRS’s denial of this equitable relief must have some other basis for Tax
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Court jurisdiction. Christensen v. Commissioner, 523 F.3d 957 (9" Cir. 2008); see also IRS AOD
CC-2002-05 released 12/9/02 and unofficially reproduced at 2002 TNT 240-12 (12/13/02).

1744. Prop. Regs. § 1.66-4(h).

1745. Bernal v. Commissioner, 120 T.C. 102 (2003).

1746. Proposed Regs. § 1.66-1(c).

1747. G.M. Leasing Corp. v. United States, 429 U.S. 338, 350-51 (1977); United States v.
Scherping, 187 F.3d 796, 801 (8th Cir. 1999); F.P.P. Enters. v. United States, 830 F.2d 114, 118 (8th
Cir. 1987); see also IRM 5.17.2.5.2 (12-14-2007). for discussion of nominee liens generally.

1748. IRM 5.17.2.5.2(12-14-2007). The ultimate inquiry, of course, is “whether the * * * [person]
has engaged in a legal fiction by placing legal title to property in the hands of a third party while
actually retaining some or all of the benefits of true ownership." Holman v. United States, 505 F.3d
1060, 1065 (10th Cir. 2007). For a listing of factors that courts consider in making the nominee
determination, see Dalton v. Commissioner, T.C. Memo. 2008-165 (referring to these factors as “a
relatively well-defined body of Federal common law,” with case citations). See generally Stephanie
Hoffer, Goldburn Maynard, Elizabeth Fate, Damon Kellar, Drienne Sneed, To Pay or Delay: The
Nominee's Dilemma Under Collection Due Process, 82 Tul. L. Rev. 781 2008) (hereafter in this
section referred to as “Hoffer, et al, Nominee’s Dilemma”).

1749. A typical statement of the factors considered in making a determination of nominee status
are:
(1) whether inadequate or no consideration was paid by the nominee; (2) whether the
property was placed in the nominee's name in anticipation of a lawsuit or other
liability while the transferor remains in control of the property; (3) whether there is
a close relationship between the nominee and the transferor; (4) whether they failed
to record the conveyance; (5) whether the transferor retains possession; and (6)
whether the transferor continues to enjoy the benefits of the transferred property.
Porta-John of Am., Inc. v. United States, 4 F. Supp. 2d 688, 701 (E.D. Mich. 1998).

1750. G.M. Leasing Corp. v. United States, 429 U.S. 338 (1977); see also Oxford Capital Corp. v.
United States, 211 F.3d 280 (5™ Cir. 2001) (discussing differences between nominee and alter ego
theories); and Al- Kim, Inc. v. United States, 610 F.2d 576 (9th Cir. 1980).

1751. IRM 5.17.2.5.7.2(1) (12-14-2007)(defining a nominee lien as a lien on property owned by
the taxpayer as to which legal title is in another). A nominee lien was used against a trust in Drye
v. United States, 528 U.S. 49, 52 (1999).

1752. See G.M. Leasing, supra.

1753. See IRS Program Manager Technical Assistance on Nominee Lien, 2009 TNT 67-36 (citing
Elliot, William D., Federal Tax Collection, Liens & Levies § 9.10).
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1754. See Hoffer, et al, Nominee’s Dilemma, p. 806.

1755. Thave seen this, for example, where the IRS wanted to make a continuing levy on personal
service compensation payments made to a corporation. The statute permits a continuing levy only
against an individual performing services. By treating the corporation as the alter ego of the taxpayer
who fails to respect the corporate entity the IRS can bootstrap itself into the validity of a continuing
levy on payments otherwise due to the corporation.

1756. Oxford Capital Corp. v. United States, 211 F.3d 280, 283-84 (5th Cir. 2000) (levy on
corporation as nominee and alter ego).

1757. See ILM 200847001 (7/24/08), reproduced at 2008 TNT 227-13.

1758. See generally Hoffer, et al, Nominee’s Dilemma.

1759. LGM GL-21 (Oct. 31, 1989), reproduced at 2000 TNT 121-35.

1760. See Hoffer, et al, Nominee’s Dilemma, pp. 843-844.

1761. See Oxford Capital Corp. v. United States, 211 F.3d 280 (5" Cir. 2000) (noting split in cases
on issue of how strong a showing the Government must make).

1762. 28 U.S.C. § 2410; See Hoffer, et al, Nominee’s Dilemma, pp. 840-841.

1763. § 6323(a).
1764. See IRM 5.17.14.4.1(2) (10-19-2007).

1765. Title XXXVI of the Crime Control Act of 1990, Pub. L. No. 101-647, 104 Stat. 4789, 4933
(codified as amended in various sections of 28 U.S.C.).

1766. Id.
1767. 28 U.S.C. § 3301 et seq. See IRM 5.17.14.4.3 (10-19-2007).
1768. IRM 5.17.14.4.3(2) (10-19-2007).

1769. United States v. Loftis, 607 F.3d 173, (5™ Cir. 2010), citing the FDCPA §
3304(b)(1)(B)(ii).

1770. 28 U.S.C. § 3003(b) provides that the FDCPA “shall not be construed to curtail or limit the
right of the United States under any other Federal law or any State law . . . to collect taxes or to
collect any other amount collectible in the same manner as a tax.”

1771. See United States v. Loftis, 607 F.3d 173 (5" Cir. 2010).

1772. ILM 200136009 (released 9/7/2001).

Townsend Federal Tax Procedure 2010 - Textbook - 646 - Printed: 7/21/10



1773. See LGM GL-21 reprinted at 2000 TNT 121-35 (6/22/00).
1774. A transferee is defined broadly. § 6901(h); Regs. § 301.6901-1(b).

1775. Frank Sawyer Trust of May 1992 v. Commissioner, 133 T.C. _ No. 3 (2009), citing inter
alia Coca-Cola Bottling Co. v. Commissioner, 334 F.2d 875, 877 (9th Cir. 1964).

1776. § 6901(a).

1777. §6901(c). Thus, for example, where the taxpayer’s tax liability involved fraud or the intent
to evade, thus allowing an unlimited statute of limitations against the taxpayer, there will also be an
unlimited statute of limitations against the transferee. See § 6501(c) (unlimited statute of limitations
against taxpayer). The IRS will have the burden of proving fraud by clear and convincing evidence
(§ 7454; see also Tax Court Rule 142(b)). For an application of these rules, see Pert v.
Commissioner, 105 T.C. 370 (1995).

1778. § 6901(d).
1779. § 6901(f).
1780. § 6901(a)(1).

1781. Commissioner v. Stern, 357 U.S. 39,42-47 (1958); and Hagaman v. Commissioner, 100 T.C.
180, 183 (1993). Prior to the enactment of the predecessor of § 6901, the IRS could bring a civil suit
just as creditors could under state law. See Gregory A. Byron, Transferee Liability Under Section
6324: Defining the Extent of a Transferee's Liability for Interest, 32 Idaho L. Rev. 383, 387-388
(1996). Whether the state law procedures previously available remain available as an alternative to
the § 6901 procedure is not clear. Id.

1782. Hagaman v. Commissioner, 100 T.C. 180(1993) (look to tax liability as it accrues rather than
when assessed), citing inter alia Edelson v. Commissioner, 829 F.2d 828, 833-834 (9th Cir. 1987);
and Updike v. United States, 8 F.2d 913 (8th Cir. 1925).

1783. Hagaman v. Commissioner, 100 T.C. 180 (1993), quoting Gumm v. Commissioner, 93 T.C.
475, 480 (1989) (emphasize supplied by author of this text), affd. without published opinion 933
F.2d 1014 (9th Cir. 1991).

1784. Thus, in Hagamann v. Commissioner, the Court held that, under the applicable law (Florida
and Tennessee), insolvency was not required so long as the transfer was made under circumstances
indicating an intent to delay, hinder or defraud creditors (the key creditor being, in the case, the IRS).
In applying the law, the Court also noted that state law in that case gave the creditor the benefit of
a presumption that certain transfers are made with the required intent.

1785. Botz v. Helvering, 134 F.2d 538, 543 (8th Cir. 1943), affg. 45 B.T.A. 970 (1941); see also
Hagaman v. Commissioner, supra; Gumm v. Commissioner, supra, p. 480 (1989).

1786. IRM 5.17.14.29(3) (10-19-2007).
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1787. Hagaman v. Commissioner, supra.

1788. § 6902(a); see also Commissioner v. Stern, supra at 45; Hagaman v. Commissioner, supra
at 183-184. As to Tax Court proceedings, see Tax Court Rule 142(d).

1789. § 6902(a).

1790. United States v. Davenport, 484 F.3d 321 (5™ Cir. 2007); Baptiste v. Commissioner, 29 F.3d
1533, 1539 (11th Cir. 1994); Baptiste v. Commissioner, 29 F.3d 433 (8th Cir. 1994); First Natl.
Bank v. Commissioner, 112 F.2d 260 (7th Cir. 1940); Krueger v. Commissioner, 48 T.C. 824, 830
(1967) (noting that “it would be a strange rule to confer upon the transferee broader rights than the
transferor by allowing the transferee to relitigate an issue when a transferor is denied that
privilege.”).

1791. Pert v. Commissioner, 105 T.C. 370 (1995).

1792. See Gregory A. Byron, Transferee Liability Under Section 6324: Defining the Extent of a
Transferee's Liability for Interest, 32 Idaho L. Rev. 383, 389-390 (1996) (regarding the parallel
provision under § 6324).

1793. IRM 5.17.14.5.9(2) (10-19-2007); Patterson v. Sims, 281 F.2d 577 (5th Cir. 1960). In this
regard, the Eleventh Circuit has reasoned that, although the § 6901 liability is an independent
liability rather than a tax liability, § 6901(a) requires that the liability is “subject to the same
provisions and limitations as in the case of the taxes with respect to which the liabilities were
incurred,”’so that once the transferee liability provision is invoked, interest can then accrue under §
6601. Baptiste v. Commissioner, 29 F.3d 1533, 1541-2 (11™ Cir. 1994). The Baptiste court
distinguished the normal § 6901 case from the § 6901 case involving § 6324(a) which creates the
transferee’s liability for transfer tax at the time of the transfer or the time the tax is due (rather than
when the IRS asserts transferee liability).

1794. IRM 5.17.14.5.9(2) (10-19-2007), citing Stansbury v. Commissioner, 102 F.3d 1088 (10th
Cir. 1996).

1795. A similar issue arises for transferees, such as donees as to gift taxes, who are liable under
some other provision of the Code (i.e., the Code gives the remedy). In this case, the donees are liable
for the amount of the gift tax even if the property subsequently depreciates in value.

1796. See Steve R. Johnson, Unfinished Business on the Taxpayer Rights Agenda: Achieving
Fairness in Transferee Liability Cases, 19 Va. Tax Rev. 403 (2000).

1797. See Steve R. Johnson, Unfinished Business on the Taxpayer Rights Agenda: Achieving
Fairness in Transferee Liability Cases, 19 Va. Tax Rev. 403 (2000). Similar unfairness issues are
presented in other circumstances where the tax law imposes joint and several liability. As we shall
see below, with respect to the TFRP, a similar issue of fairness is presented and Congress provided
in § 6672(d) a federal contribution remedy that is not dependent in any way upon the vagaries of
state law contribution rights. Using § 6672 as a model, it has been suggested that Congress enact
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similar contribution remedy for transferee liability. Joint and several liability attending joint returns
for married taxpayers also presents a potential for this type of unfairness, but some of the potential
for unfairness is mitigated by the so-called innocent spouse provisions of the Code which may shift
the burden from a spouse otherwise jointly liable to the more culpable spouse relative to the unpaid
tax.

1798. IRS LGM GL-21, reprinted at 2000 TNT 121-35 (6/22/2000).
1799. § 6901(c)(2).

1800. § 7501 (“amount of tax so collected or withheld shall be held to be a special fund in trust for
the United States”); see Slodov v. United States, 436 U.S. 238, 242-243 (1978).

1801. Interfacing with the bankruptcy laws, the Supreme Court has held that, although the withheld
tax is not a “trust fund” in the normal use of the term so that, prior to the remittance to the IRS there
only an amount rather than a trust fund, the trust fund nature of the amount is, in effect, perfected
by the payment to the IRS. Begier v. Internal Revenue Service, 496 U.S. 53 (1990) (in bankruptcy
lingo this means that the payment is not a preference that can be avoided in bankruptcy).

1802. Slodov v. United States, 436 U.S. 238, 243 (1978) (the withheld taxes are credited to the
employees “regardless of whether they are paid by the employer, so that the IRS has recourse only
against the employer for their payment.”); and Emshwiller v. United States, 565 F.2d 1042, 1044
(8th Cir. 1977) (“any failure by the employer to pay withheld taxes results in a loss to the
government in that amount”).

1803. Bell v. United States, 355 F.3d 387 (6™ Cir. 2004).

1804. Slodov v. United States, 436 U.S. 238 (1978); Fiataruolo v. United States, 8 F.3d 930, 938
(2d Cir. 1993).

1805. See e.g., IRM 5.7 (“Trust Fund Compliance Handbook™).
1806. §§ 3402(a), 3102(a) (2006).

1807. Collins v. United States, 848 F.2d 740, 741-42 (6th Cir. 1988).

1808. Turnbull v. United States, 929 F.2d 173, 178 n.6 (5th Cir. 1991).

1809. This three paragraph quotation is from Erwin v. United States, 591 F.3d 313, 319 (4th Cir.
2010). I have deleted or put in the footnotes certain of the case and Code citations. I have also
deleted quotation marks and otherwise to make it more readable for purposes of this text book.

1810. See Slodov v. United States, 436 U.S.238, 242-243 (1978).

1811. This civil “penalty” provision and the parallel criminal provision in § 7201 was enacted with
the 1954 Code and were based on earlier criminal provisions. See Gerald P. Moran, Willfulness:
The Inner Sanctum or Unnecessary Element of Section 6672, 11 U. Tol. L. Rev. 709, 723-751 (1980)
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(discussing the legislative history of section 6672).

1812. In the case of a corporation or partnership, person “includes an officer or employee of a
corporation, or a member or employee of a partnership, who as such officer, employee, or member
is under a duty to perform the act in respect of which the violation occurs.” § 6671(b).

1813. There are parallel criminal penalties for more egregious cases (§§ 7202 and 7215). Recent
Government initiatives suggest that the Government will use these criminal penalties more
aggressively in order to discourage those tempted to use trust funds in the business from doing so.
See e.g., United States v. Evangelista, 122 F.3d 112, 121 (2d Cir. 1997); and United States v.
Gilbert, 266 F.3d 1180 (9" Cir. 2001) for examples of prosecutions in really egregious cases
(Evangelista) and far less egregious cases (Gilbert).

1814. See Slodov v. United States, 436 U.S. 238 (1978). The history of the liability is summarized
in Salzillo v. United States, 2005 U.S. Claims LEXIS 129 n. 10 (2005). Interestingly, the penalty
was initially described as a criminal penalty, even though the only sanction was liability for the
unpaid withholding taxes. Congress thereafter moved the provision from the criminal penalties of
the Code because the provision did not provide for imprisonment and included it in the Code
alongside other civil penalties. Now there is a separate criminal penalty in § 7202 for egregious
violations of the duty to withhold and pay over to the IRS.

1815. United States v. Galletti, 541 U.S. 114 (2004) (holding that separate assessments against the
partners are not required for the collection statute of limitations to apply as to them). See
CC-2005-003, unofficially reproduced at 2005 TNT 14-18. Also, under the check the box rules, an
entity otherwise qualifying for limited liability but which is treated as a tax nothing (for single
member entities) or partnership (for multiple member entities) could subject the owner to direct
liability independent of the TFRP. See ILM 200235023 (released 8/30/02).

1816. Economically, this gives the person who is potentially subject to the TFRP incentive to delay
assessment of the TFRP as long as possible. This usually will mean taking advantage of internal
appeals rights prior to assessment and taking advantage of all extensions that are reasonably
available. Purely dilatory tactics solely for the sake of delay, however, will likely be
counterproductive and not worth the interest that might be saved by delay.

1817. E.g. Brown v. United States, 511 F.2d 1136 (5th Cir. 1979); Winter v. United States, 196
F.3d 339, 345 (2d Cir. 1999), citing Fiataruolo v. United States, 8 F.3d 930, 938 (2d Cir. 1993).

1818. E.g, Thosteson v. United States, 303 F.3d 1312, 1320 (11th Cir. 2002) (which also notes that
the jury appeal of less culpability may be a false hope: “being less culpable does not exonerate
Thosteson from his responsibility, which he knowingly disregarded. As we have observed, ‘the seeds
of common sense compassion sown by the jury find scant hospitality on this rock hard legal
landscape.’”); and Erwin v. United States, 591 F.3d 313, 324 (4th Cir. 2010), citing Turnbull v.
United States, 929 F.2d 173, 178 (5th Cir. 1991).

1819. Slodov v. United States, 436 U.S.238, 250 (1978)

Townsend Federal Tax Procedure 2010 - Textbook - 650 - Printed: 7/21/10



1820. E.g., Godfreyv. United States, 748 F.2d 1568, 1574 (Fed. Cir. 1984), quoting Haffa v. United
States, 516 F.2d 931, 936 (7™ Cir. 1975).

1821. Plett v. United States, 185 F.3d 216, 219 (4th Cir. 1999) (case citations omitted from the
quote above). See also See also Vinick v. United States, 205 F.3d 1 (1st Cir. 2000) (“the ‘crucial
inquiry is whether the person had the 'effective power' to pay the taxes --that is, whether he had the
actual authority or ability, in view of his status within the corporation, to pay the taxes owed.’”,
citing Barnett v. IRS, 988 F.2d 1449, 1455 (5th Cir. 1993); Raba v. United States, 977 F.2d 941, 943
(5th Cir. 1992) (“The crucial examination is whether a person had the effective power to pay taxes.”
(internal quotation marks and citation omitted)); Morgan v. United States, 937 F.2d 281, 284 (5th
Cir. 1991) (“The central question is whether an individual had the effective power to pay taxes.”);
Hochstein v. United States, 900 F.2d 543, 547 (2d Cir. 1990) (“The central question, however, is
whether the individual has significant control over the enterprise's finances.”) In Moulton v. United
States, 429 F.3d 352 (1* Cir. 2005), the Court construed its precedent in Vinick (referred to there as
Vinick II) to mean the power to control and not the actual exercise of the power.

1822. Vinick v. United States, 205 F.3d 1, 7 (1st Cir. 2000); for similar list of factors or indicia see
also Logal v. United States, 195 F.3d 229, 232 (5™ Cir. 1999); and Plett v. United States, 185 F.3d
216, 219 (4th Cir. 1999).

1823. See Vinick v. United States, supra, for a particular good discussion of the role — and
limitations — of these factors in making the critical determination.

1824. Seee.g., United States v. Bisbee, 245 F.3d 1001 (8th Cir. 2001); the phenomenon of the title
outstripping actual authority is not at all unusual as indicated in also Glater, For Some Executives,
Titles Surpass Power, New York Times (April 11,2001) (discussing the phenomenon in context of
ego-stroking and compensation substitutes).

1825. Thomas v. United States, 41 F.3d 1109, 1113 (7th Cir. 1994).

1826. Winter v. United States, 196 F.3d 339, 347 (2d Cir. 1999); Howard v. United States, 711
F.2d 729 (5th Cir. 1983).

1827. See e.g., Vinick v. United States, 205 F.3d 1 (1st Cir. 2000).

1828. Godfrey v. United States, supra, and Logal v. United States, 193 F.3d 229, 232 (5" Cir.
1999). A person is a responsible person if he or she
had knowledge of nonpayment or reckless disregard of whether the payments were
being made. A responsible person’s intentional preference of other creditors over the
United States establishes the element of willfulness under § 6672(a). And an
intentional preference, in turn, is established by showing that the responsible person
knew of or recklessly disregarded the existence of an unpaid deficiency.
Plett v. United States, 185 F.3d 216, 219 (4th Cir. 1999) (case citations and quotation marks
omitted).

1829. IRM 5.7.3.3.2 (04-13-2006)/
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1830. Bell v. United States, 355 F.3d 387 (6™ Cir. 2004).

1831. You may recall that there is a separate reasonable cause exception to some penalties, such
as the accuracy related penalty. § 6664(c).

1832. Erwin v. United States, 591 F.3d 313, 326 n. 8 (4th Cir. 2010) (citing Thosteson v. United
States, 331 F.3d 1294, 1301 (11th Cir. 2003), Logal v. United States, 195 F.3d 229, 233 (5th Cir.
1999), and Greenberg v. United States, 46 F.3d 239, 244 (3d Cir. 1994) (‘It is no defense that the
corporation was in financial distress and that funds were spent to keep the corporation in business
with an expectation that sufficient revenue would later become available to pay the United States.”)).
See also Winter v. United States, 196 F.3d 339 (2d Cir. 1999).

1833. Newsome v. United States, 421 F.2d 215 (5th Cir. 1970). A good recent summary of the
circuit split on this issue is contained in Bell v. United States, 355 F.3d 387, 398 n. 8 (6™ Cir. 2004).

1834. § 6672(e). This statutory language is, of course, controlling, but I do note that it is restated
in the IRS policy statement P-5-14 which deals with trust fund taxes. See IRM 1.2.14.1.3 (Approved
06-09-2003).

1835. Id. (flush language).

1836. Query whether members of a board, whether charitable or not, can really serve in an honorary
capacity. They may serve without compensation and the position may be an honor, but a director
position also carries with it considerable fiduciary obligations to the charity.

1837. Inthis regard, in an analogous context involving the relief provision for contribution among

jointly and severally liable responsible persons (§ 6672(d)), the statute imposes the contribution
liability upon all persons “liable” whether or not the IRS chose to make an assessment against them.
The same type of statutory language based on liability and not assessment is used in § 6672(e).

1838. IRM 5.7.4.7 (09-23-2008). The taxpayer may waive issuance of this notice which, as with
a 30-day letter, allows the IRS to make the assessment immediately. The Form for waiver is Form
2751. For internal guidance as to the notice and, in CDP cases, confirming that proper notice was
given, see PMTA 2009-163 (12/18/09), reproduced at 2010 TNT 60-22.

1839. IRM8.11.1.8.; for procedures related to TFRP appeals, see Rev. Proc. 2005-34; 2005-24 IRB
1.

1840. § 6672(c).
1841. § 6672(c)(4) & (5).
1842. IRM 5.8.4.8.2 (04-13-2006).

1843. § 6672(b). Like the notice of deficiency, if the notice is by mail, the requirement is that the
notice be mailed to the last known address, not that the taxpayer have received the notice. Hickey
v. Commissioner, T.C. Memo. 2009-2.
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1844. The IRS earlier had taken the position that there was no statute of limitations for the TFRP,
but the position had been rejected in Lauckner v. United States, 68 F.3d 69 (3d Cir. 1995). The IRS
subsequently modified its position. A.O.D. 1996-06, 1996-2 C.B. 1.

1845. This is the IRS’s position. ILM 200532046 (6/30/05), reproduced at 2005 TNT 156-12.
Accepting the logic of the position that an employer’s qualification for the normal three statute
applies also to persons liable for the TFRP, it would follow that where the employer’s statute is
extended or unlimited, the statute for persons liable for the TFRP would be extended or unlimited
also.

1846. Indeed, an installment agreement with the employer does not prevent the IRS from collecting
against the party otherwise liable for the TFRP. The IRS may voluntarily withhold collection, but
that is a separate decision the IRS makes based on all the facts and circumstances.

1847. The consent form is Form 2750. Failure to execute the Form upon request may result in the
prompt assessment of the TFRP with as complete an investigation and consideration of defenses as
would otherwise be available. Contrary to normal income tax cases, it is generally in the person’s
favor to execute a consent because, until assessment, the taxpayer is only liable for the principal of
the trust fund taxes and interest accrues as to him only after the TFRP is assessed. Postponing the
assessment date thus works affirmatively in the person’s favor.

1848. § 6672(c).
1849. § 6672(d).

1850. See Policy P-5-60, IRM 1.2.14.1.3 (Approved 06-09-2003). The policy is recognized in
cases, and the courts appear willing in some cases to hold the IRS to the policy where it seems to be
deviating from it or has through its own inattention impaired the proper functioning of the policy.
For example, in Cheatle v. United States, 589 F.Supp.2d 694 (W.D. VA 2008), one of the
responsible persons settled his liability by paying a portion of the TFRP and, after time during which
that person could have sued for refund of the amount he paid, the IRS erroneously refunded the
TFRP he paid. The IRS sued to recover the erroneous refund, but in its collection activity never gave
Cheatle, another responsible person, credit for the TFRP the other person paid and the IRS
erroneously refunded. The Court discussed the collect only once policy, and stated that, except for
the IRS’s screw-up in refunding the amount to the other person, Cheatle would be entitled to reduce
his liability under this policy. The Court therefore ordered the IRS to abate the amount of the benefit
Cheatle would have received except for its screw-up. In discussing the collect only once policy, the
Court read a Fourth Circuit precedent as implicitly holding that, as a matter of law, the IRS is entitled
to collect only once, citing United States v. Pomponio, 635 F.2d 293, 296 (4th Cir. 1980).

1851. United States v. Huckabee Auto. Co., 783 F.2d 1546, 1548 (11th Cir. 1986). Although courts
frequently state that the liability is not a penalty, it does have certain penalty-like characteristics —
e.g., it is not deductible and it is not dischargeable in bankruptcy.

1852. The pointer may be subject to the right of contribution discussed below.
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1853. Policy P-5-60, paragraph (6), IRM 1.2.14.1.3 (Approved 06-09-2003).
1854. FSA 199904032, 1999 TNT 20-64 (2/1/1999).

1855. IRM5.7.7.3(04-13-2006) (“Refund the excess overpayment to the Taxpayer whose payment
created the excess.”)

1856. See FSA 199904032, reprinted at 1999 TNT 20-64 (2/1/1999).

1857. The Form for extending the time to assess the TFRP is Form 2750, Waiver Extending
Statutory Period for Assessment of the Trust Fund Recovery Penalty.

1858. § 6103(e)(9); see IRM 5.1.1.6.4 (08-21-2006).
1859. IRM 5.1.9.3.5.4 (10-31-2001).

1860. As we noted earlier, refund suits have a predicate claim for refund requirement. The claim
for refund of the TFRP is the Form 843, Request for Refund and Request for Abatement.

1861. § 6331(1)(2).

1862. Cf. IRM 5.7.7.6.(1) (12-01/2003) which states as a predicate to filing claim for refund that
the taxpayer (i.e., the putative responsible person) pay the tax for one individual for each applicable
period. Historically, the presumption has been that a minimal amount such as $100 or $200 would
do the trick, and the DOJ attorneys have not contested the amount. However, you should keep in
mind that the DOJ attorneys will have access to the underlying records from which a precise
determination can be made and might easily spot that the estimated amount paid does not cover the
lowest paid employee. Anecdotal information I have received is that DOJ are becoming more
diligent about insuring the minimum prepayment.

1863. The IRS should post a voluntary payment as designated by the taxpayer. Rev. Proc. 2002-26,
2002-1 C. B. 746.

1864. See Policy P-5-16(3), IRM 1.2.1.5.3, cited at IRM 5.7.7.6.2(3) (04-13-2006).; see USLife
Title Insurance Co. v. United States, 784 F.2d 1238, 1243 (5th Cir. 1986); and Brown v. United
States, 591 F.2d 1136, 1143 (5th Cir. 1979).

1865. Fordiscussion of some procedural aspects related to TFRP CDP cases, see PMTA 2009-163
(12/18/09), reproduced at 2010 TNT 60-22.

1866. See CC-2007-001.

1867. § 6331(1)(4)(1). For discussion of the past practice, see Order in Rineer v. United States,
2007 U.S. Claims LEXIS 402 )(12/21/2007), reproduced at 2007 TNT 250-62, a case involving tax
assessments prior to the effective date of the statute, but declining to stay the Court of Federal
Claims proceeding, thus permitting it to proceed and perhaps resolve the issue prior to an action on
the district court proceeding.
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1868. See Ginsberg v. Commissioner, 130 T.C. 88 (2008); and Livingston v. Commisioner, T.C.
Memo. 2008-260. These two cases were dismissed because of lack of jurisdiction because they arose
from IRS action prior to the effective date of transfer of jurisdiction over TFRP matters from the
district court to the Tax Court. But, for IRS action after that effective date (October 16, 2006), the
Tax Court has jurisdiction over TFRP assessments.

1869. § 6330(c)(2)(B).

1870. In Ginsberg and Livingston, supra, the putative responsible persons were contesting the
TFRP determination before the district court and, after remand to the IRS for supplemental
determination, before the Tax Court. The Tax Court dismissed both because of the effective date
jurisdiction barrier, and not because it would have otherwise not have had jurisdiction to consider
the merits of the TFRP determination. See also Hickey v. Commissioner, T.C. Memo. 2009-2 (in
which the taxpayer conceded liability and raised procedural issues).

1871. See Mason v. Commissioner, 132 T.C. No. 14 (2009) (holding that, even though the notice
was mailed to the person, the person did not receive it and thus did not have the opportunity to
pursue an administrative remedy; hence the CDP procedure is available).

1872. This may be a mixed blessing because having that missing person in the same room might
offer the decision maker (judge or juror) the fall back comfort that someone will be liable if the
particular putative responsible person is relieved of liability.

1873. In the Matter of: Prescription Home Health Care, Inc., 2002 U.S. App. LEXIS 27122 (5th
Cir. 2002), citing Hornsby v. Internal Revenue Service, 588 F.2d 952, 954 (5th Cir. 1979).

1874. In the Matter of: Prescription Home Health Care, Inc., supra.

1875. United States v. Sotelo, 436 U.S. 268, 274 (1978).

1876. Forexamples, both arising in bankruptcy of the underlying employer, (i) where the taxpayer
used otherwise unencumbered funds to get right on its trust fund taxes (Begier v. Internal Revenue
Service, 496 U.S. 53 (1990)); and (ii) where the taxpayer used otherwise encumbered funds to do
so (Zwosta v. J.P. Morgan Chase, 395 B.R. 378 (6™ Cir. Bankr Panel 2008)). I won’t here develop
the bankruptcy consequences of the difference, but I suspect you can quickly discern them without
elaboration.

The procedure for designating payment is laid out in Rev. Rul. 79-284, 1979-2 Cum. Bull.
83. Absent a specific designation, the IRS will apply the payment to the non-trust fund liability.
IRM 1.2.1.5.14, subpart. (7), Policy Statement P-5-60 (Approved 06-09-2003). See Wood v. United
States, 808 F.2d 411, 416 (5th Cir. 1987). Note, however, that if the payment is pursuant to an
installment agreement, the IRS takes the position that the payment is not voluntary and that the IRS
may apply the payments as it sees fit regardless of the taxpayer’s designation.

1877. § 6672(d). Priorto § 6672(d)’s enactment, responsible persons were left to the vagaries of
state law. For example, some states viewing the conduct penalized (failure to withhold and pay over
trust fund taxes) as torts or tort-equivalents might apply a doctrine that joint tort-feasors cannot seek
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contribution. See e.g., Luce v. Luce, 119 F. Supp. 779, 784 n. 4 (E.D. Ohio 2000).

1878. See Memorandum and Order dated 12/5/01 in Bromley v. Frey, et al. (S. D. Tex. - H-01-
0182).

1879. See Jersey Shore State Bank v. United States, 479 U.S. 442 (1987).

1880. This means that the lien is created even before the amount of tax it secures is ascertained
(which would be at the time the return is filed). Detroit Bank v. United States, 317 U.S. 329 (1943).
§ 6324(b) seems to create this lien only if a “return was filed.” If the donor did not file a gift tax
return, does the lien arise? This possible limitation does not exist for the estate tax return and the
regulations expressly state that it applies for deficiencies. Regs. § 301-6324-1(a)(1).

1881. Section 6324, unlike the general tax lien under § 6321, is not subject to the filing and
superpriority provisions of § 6323. However, as noted in the text, a purchaser or security interest
holder from the original beneficiary or donee takes the property free of the estate tax lien. Rev. Rul.
69-23, 1969-1 C.B. 302.

1882. § 6324(b) (“Any part of the property comprised in the gift transferred by the donee (or by a
transferee of the donee) to a purchaser or holder of a security interest shall be divested of the lien
imposed by this subsection and such lien, to the extent of the value of such gift, shall attach to all
the property (including after-acquired property) of the donee (or the transferee) except any part
transferred to a purchaser or holder of a security interest.”)

1883. §§ 6324(a)(2) and 6324(b). See Baptiste v. Commissioner, 29 F.3d 1533, 1541 (11th Cir.
1994) (as to personal liability).

1884. See Baptiste v. Commissioner, 29 F.3d 1533, 1541, 1542-3 n. 9 (11th Cir. 1994) (as to equity
of liability for interest); and Gregory A. Byron, Transferee Liability Under Section 6324: Defining
the Extent of a Transferee's Liability for Interest, 32 Idaho L. Rev. 383, 387-388 (1996); see

1885. United States v. Botefuhr, 309 F.3d 1263, 1277 (10th Cir. 2002).

1886. Id.
1887. 1Id., at 1276.
1888. Regs. 301.6331-1(a)(1).

1889. United States v. Cleavenger, 517 F.2d 230 (7th Cir. 1975).

1890. The sentence imposing personal liability for the gift tax does not limit it to situations of filed
returns, so facially it would seem not to require a filed return. However, that sentence immediately
follows the one seeming to limit the lien to filed returns (see immediately preceding footnote). I
have found no authority for such a limitation on the personal liability is not recognized, even if it did
exist for the lien.
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1891. Gifts can have certain features of a classic estate freeze which is designed to assure that
future appreciation goes into the donee’s estate rather than the donor’s, thus generally skipping a
generation for the transfer tax. This dramatic example shows what can happen when the property
drops in value rather than increases. That which was intended to lower the transfer tax as compared
to the ultimate transfer tax if the donor retained the property actually increases the transfer tax as
compared to the ultimate transfer tax if the donor retained the property.

1892. For asimilar phenomenon potentially wiping out the entire inheritance in the estate area, see
Geniviva v. United States, 16 F.3d 522 (3d Cir. 1994).

1893. Diedrich v. Commissioner, 457 U.S. 191 (1982); the actual calculation requires a complex
calculation. See Rev. Rul. 75-72,1975-1 C.B. 310. See also Armstrong v. United States, 277 F.3d
490 (4™ Cir. 2002).

1894. Armstrong v. United States, 277 F.3d 490 (4™ Cir. 2002).

1895. See Gregory A. Byron, Transferee Liability Under Section 6324: Defining the Extent of a
Transferee's Liability for Interest, 32 Idaho L. Rev. 383 (1996), discussing inter alia, Baptiste v.
Commissioner, 29 F3d 1533 (11" Cir. 1994), and Baptiste v. Commissioner, 29 F.3d 433 (8" Ciru.
1994). The author makes the interesting observation that, if the IRS proceeds against a transferee
under § 6901, it might get such interest but might not if it proceeds directly under its rights under
§ 6324. See also Wendy C. Gerzog, Saigh It Ain't So, 2005 TNT 64-38.

1896. See Regs. § 301.6901-1(b); see Geniviva v. United States, 16 F.3d 522 (3d Cir. 1994).

1897. Jay A. Soled, Implications of Discovering Unreported Income, Improper Deductions, and
Hidden Assets Upon a Taxpayer's Death, 44 Ga. L. Rev. 697, 706 (2010).

1898. § 3713(b).

1899. Jay A. Soled, Implications of Discovering Unreported Income, Improper Deductions, and
Hidden Assets Upon a Taxpayer's Death, 44 Ga. L. Rev. 697, 708 (2010). See the subsequent
discussion in the article for what constitutes notice subjecting the executor to liability.

1900. Soled, supra, p. 709-10.

1901. E.g. Remington v. United States, 210 F.3d 281 (5th Cir. 2000).

1902. CCA 200235023. The CCA notes that, in contrast, the IRS may look to the single member
owner of such a state law entity despite the limited liability under state law.

1903. See Oxford Capital Corp. v. United States, 211 F.3d 280 (5™ Cir. 2000), concurring opinion
of Judge Dennis discussing the cases.

1904. See Pasquantino v. United States, 544 U.S. 349, 361 (2005); see also, Attorney General of
Canada v. R.J. Reynolds Tobacco Holdings, Inc., 268 F.3d 103, 106 (2d Cir. 2001), cert. denied 123
S.Ct. 513 (2002) (“a long-standing common law doctrine providing that courts of one sovereign will

Townsend Federal Tax Procedure 2010 - Textbook - 657 - Printed: 7/21/10



not enforce final tax judgments or unadjudicated tax claims of other sovereigns.”). In Pasquantino,
the Supreme Court said that the rule is an extension of the general rule that one sovereign will not
enforce the penal laws of another sovereign. 544 U.S., at pp. 360-361 (citing Wisconsin v. Pelican
Ins. Co., 127 U.S. 265, 290 (1888), and Leflar, Extrastate Enforcement of Penal and Governmental
Claims, 46 Harv. L. Rev. 193, 219 (1932)). I guess we now have authority that taxes are penal in
nature!

1905. Attorney General of Canada v. R.J. Reynolds Tobacco Holdings, Inc. presents a dramatic
instance of the application of the Revenue Rule. There, American Tobacco companies allegedly
participated in a scheme to avoid Canada’s high tobacco tax. Apparently because those companies
had no assets in Canada from which Canada could collect the taxes in issue, Canada sued in the U.S.
Since the Revenue Rule would prevent Canada from bringing a direct collection suit in the U.S.,
Canada brought the suit as a civil RICO action wherein the measure of damages was in principal part
the lost tax revenue. The underlying acts by the tobacco companies occurred in the U.S. and thus
provided a jurisdictional nexus for the civil RICO claim. The majority held, in effect, that the
Revenue Rule prevented Canada from using civil RICO to achieve indirectly that which it could not
achieve directly through a straight collection suit in the U.S. for the Canadian taxes. The case has
an extensive discussion of the Revenue Rule and the policies behind the rule. There is a vigorous
dissent in the case contesting the majority’s analysis.

1906. See FTCv. Affordablemedia, LLC, 179 F.2d 1228 (9th Cir. 1999) (a nontax case holding the
U.S. person in contempt for failing to honor an order to have assets in a Cook Island Trust delivered
to the court).

1907. See e.g., United States v. Stuart, 489 U.S. 353 (1989), involving use of the IRS summons at
the request of Canadian tax authority under the U.S. Canadian double tax treaty.

1908. See e.g., U.S. Treasury 1996 Model Convention Technical Explanation, discussing Article
26.

1909. Pasquantino, p. 1771, n. 1.
1910. GAO-08-728.

1911. Good introductions and background are found in Callaway v. Commissioner, 231 F.3d 106
(2d Cir. 2000) and in Randell v. United States, 64 F.3d 101 (2d Cir. 1995).

1912. I hope you will see that the IRS will argue that the language of the statute authorizes the
suspension solely based upon the docketing of the case regardless of lawyer’s actual authority to file.
See Eversole v. Commissioner, 46 T.C. 56 (1966); and Martin v. Commissioner, T. C. Memo. 2003-
288.

1913. The IRS has identified the general TEFRA procedures and a number of issues in CC-
2009-027, published in 2009 TNT 164-5 (8/21/09). This is a worthwhile read.
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1914. §6231(a)(1)(A). A partnership that is required to file a return but does not is subject to the
TEFRA procedures. By contrast, if a partnership return is filed but it is later determined that there
was no partnership entity, the TEFRA rules will nevertheless apply. § 6233(a) and Regs. §
301.6233-1(b). Also, some associations — such as joint operating agreements — that might otherwise
be treated as partnerships are excluded from the requirement of filing partnership returns and thus
are not subject to the TEFRA procedures. Seee.g., § 761(a) and Regs. § 1.761-2(a) & (b).

1915. § 761(a); see also Regs. § 1.761-1(a) (cross-referencing Regs. § 301.7701-1, 2 and 3 which
includes the definition of partnership under the check-the-box procedures which permit some
corporate entities to qualify as partnerships for tax purposes). The statutory definition is not a litmus
test of what types of common activity constitute a partnership. In Commissioner v. Tower, 327 U.S.
280,286 (1946), the Court held that a partnership for tax purposes exists when persons “join together
their money, goods, labor, or skill for the purpose of carrying on a trade, profession, or business and
when there is community of interest in the profits and losses.” The test is factual and an issue of
intent (not intent as to the label but intent as to the common activities that together add up to
partnership). See Commissioner v. Culbertson, 337 U.S. 733 (1949).

1916. § 6231(a)(1)(B).

1917. 1d.

1918. § 6231(a)(1)(B)(ii).

1919. § 6231(a)(2).

1920. § 6231(a)(9) & (10).

1921. § 6222(a).

1922. § 6222(b). Form 8082 is used to report the inconsistency.

1923. § 6227(a). The IRS then has the authority to conduct a partnership proceeding or treat the
items for which an AAR is filed as nonpartnership items and calculate the tax liability of the partner
requesting the AAR accordingly. See § 6227(a). As recently noted by the Tax Court, the IRS
generally opts to conduct a partnership proceeding. Samueli v. Commissioner, 132 T.C. No. 16
(2009) (citing 2 Audit, Internal Revenue Manual (IRM) (CCH), pt. 4.31.4.2.3.1(4), at 10,864 (Sept.
1, 2006)).

1924. §§ 6222(c) &(d) & 6230(a)(1). See Samueli v. Commissioner, 132 T.C. No. 16 (2009).

1925. Regs. § 301.6222(b)-2(a).
1926. § 6231(a)(3).

1927. § 6231(a)(4).
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1928. See Bausch & Lomb Inc. v. Commissioner, T.C. Memo 2009-112 (where the IRS took the
protective dual positions and, in the Tax Court proceeding regarding the taxpayer’s petition to have
the notice of deficiency redetermined, successfully urged that the notice of deficiency was invalid
because the matter in dispute between the taxpayer and the IRS was properly to be determined at the
partnership level via the TEFRA procedures).

1929. Regs. § 1.301.6231(a)(3)-1.

1930. Common sense is an attribute that gets sorely tested in the tax shelter partnerships where even
the most outrageous arguments are made to avoid an adjustment.

1931. For example, the IRS asserts, correctly, I think, that “[m]ost, but not all, of the component
items of outside basis are partnership items, including: the basis of contributions to the partnership;
distributions from the partnership; the partner's share of nontaxable income, taxable income, losses
and deductions; and the partner's share of partnership liabilities.” CC-2009-027, reprinted at 2009
TNT 164-5 (8/21/09), at § (A)2. Also, identifying the partners in the partnership is a partnership
item. Id, § (C)(3).

1932. For example, in Petaluma FX Partners v. Commissioner, 131 T.C. 84 (2008), aff’d in part
and rev’d in part 591 F.3d 649 (D.C. Cir. 2010), the Tax Court held that the following were
partnership items more appropriately determined at the partnership level: (i) whether the partnership
should be disregarded for tax purposes — a sham — was a partnership item and (ii) if the partnership
were disregarded, logically the partners had no “outside basis” in their putative partnership interests
and that determination was also a partnership item requiring no independent partner level
determination. These holdings were the fulcrum to permit the determination at the partnership level
of penalties that actually apply at the partner level. The Court of Appeals affirmed the first holding
(partnership level determination of sham) but reversed the second (partnership level determination
of outside basis if partnership a sham).

1933. See Duffie v. United States, 600 F.3d 362, 366 (5" Cir. 2010) (adopting opinion of district
court attached as an appendix).

1934. Fears v. Commissioner, 129 T.C. 8, 10 (2007), Domulewicz v. Commissioner, 129 T.C. 11,
23, and Bedrosian v. Commissioner, T.C. Memo. 2007-376.

1935. §§ 6230(c)(1)(C), (c)(3) & (c)(4); Fears v. Commissioner, 129 T.C. No. 2 (2007); see
recently promulgated Regs. § 301.6221-1(c) & (d); see also Santa Monica Pictures, LLC v.
Commissioner, T.C. Memo. 2005-104, at n. 195, determining at the partnership level whether there
was substantial authority and a reasonable belief that the tax shelter item would more likely than not
prevail for purposes of the substantial understatement penalty but noting that matters uniquely
determined at the partner level (e.g., whether the understatement is substantial) can be presented in
a subsequent refund suit.

1936. Klamath Strategic Investment Fund v. United States, 568 F.3d 537, 548 (5" Cir. 2009) (citing
Santa Monica Pictures v. Commissioner, 2005-104; and Stobie Creek Investments, LLC v. United
States, 82 Fed. CI. 636, 703-04, 717-21 (2008)).
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1937. Petaluma FX Partners v. Commissioner, 131 T.C.  No. 9 (2008), affirmed in part and
reversed in part, 591 F.3d 649 (D.C. Cir. 2010).

1938. Domulewicz v. Commissioner, 129 T.C. 11 (2007).

1939. Note that the Tax Court in Petaluma FX Partners v. Commissioner, 131 T.C. =~ No. 9
(2008), affirmed in part and reversed in part, 591 F.3d 649 (D.C. Cir. 2010). avoided this anomaly
by determining that the penalties asserted there (substantial understatement and valuation
misstatement) were more appropriately determined at the partnership level because the partnership
was to be disregarded.

1940. § 6230(a)(2).
1941. § 6230(a)(3).

1942. See § 6231(a)(4) and 6231(b)(1).
1943. See § 6230(a)(2)(A)(ii).

1944. Regs. § 301.6231(c)-5.

1945. § 6231(c)(1)(A); Regs. § 6231(c)(7).
1946. § 6229(a).

1947. Curr-Spec Partners, LP v. Commissioner, 579 F.3d 391 (5" Cir. 2009); Andantech L.L.C.
v. Commissioner, 331 F.3d 972 (D.C. Cir. 2003); GD Global Fund LLC v. United States, 481 F.3d
1351 (Fed. Cir. 2007); Rhone-Poulenc Surfactants & Specialties, L.P. v. Commissioner, 114 T.C.
533, 2000 WL 863142 (2000) (reviewed). This consistent holding is controversial, although it
appears a fairly straightforward interpretation of the statute. Can you articulate an argument against
the holding based on what you know about the unified partnership audit rules?

1948. §6229(a) & (b). The consent to extend the statute of limitations is on Form 872-P (you will
recall that the consents in nonpartnership cases are Forms 872 and 872-A).

1949. § 6229(c)(1) (paralleling § 6501(c)(1) and (2)’s unlimited statute, except that, as to an
innocent partner, the statute is 6 years rather than an unlimited statute of limitations).

1950. § 6229(c)(2) (25% omission rule paralleling § 6501(¢e)). The parallel is not exact, however,
because § 6501(e) contains provisions not included in § 6229(c)(2) (such as the gross revenue spin
on gross income in § 6501(e)(1)(A)(i) and the adequate disclosure provision in § 6501(e)(1)(A)(i1)).
See CC&F Western Operations Ltd. Partnership v. Commissioner, 273 F.3d 402,407 (1st Cir.2001).

The Tax Court, Ninth Circuit and the Court of Federal Claims recently held that § 6229(c)(2)
is to be interpreted consistently with § 6501(e) and applied the holding in Colony, Inc. v.
Commissioner, 357 U.S. 28, 37 (1958) that an overstatement of basis resulting in an understatement
of gross income is not an omission of gross income for this purpose. Bakersfield Energy Partners,
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LP et al v. Commissioner, 128 T.C. 207 (2007), aff’d 568 F.3d 727 (9™ Cir. 2009); and Salman
Ranch Ltd. v. United States, 573 F.3d 1372 (Fed. Cir. 2009). Holdings to the contrary are: Home
Concrete & Supply, LLC v. United States, 599 F.Supp.2d 678, 690 (E.D.N.C. 2008); Brandon Ridge
Partners v. United States, No. 8:06cv-1340-T-24MAP, 100 A.F.T.R.2d 2007-5347,
*2007-5351-*¥2007-5353 (M.D.Fla. 2007).

1951. § 6229(c)(3).
1952. § 6229(c)(4).

1953. §6501(c)(10). See Blak Investments v. Commissioner, 133 T.C.  , No. 19 (2009), Blak
was a partnership level proceeding, but the partners’ statute of limitations was still open at the
effective date for the obligation to make the disclosure and hence the partners’ failure to provide the
notice extended their statutes of limitation. As noted above, this has the effect that the partnership
level proceeding is still within the statute as to them.

1954. § 6229(d). This rule parallels the extension upon issuance of a notice of deficiency in §
6503(a)(1).

1955. § 6229(f)(1); see Gingerich v. United States, 77 Fed. Cl. 231 (2007) (determining event that
starts the 1 year period).

1956. § 6231(a)(7).

1957. § 6229(b).

1958. § 6223(g).

1959. § 6223(a).

1960. See Regs. § 1.6231(a)(7)-1 for the rules for designating the TMP.
1961. 147 F.3d 221 (2d Cir. 1998).

1962. Madison Recycling Assocs. v. Commissioner, 295 F.3d 280, 288 (2d Cir. 2002).

1963. See Phillips v. Commissioner, 272 F.3d 1172 (9" Cir. 2001); United States v. Martinez, 564
F.3d 719 (5™ Cir. 2009) (distinguishing Transpac Drilling on basis that (i), unlike the facts in
Transpac Drilling, the IRS had not sought consents from the partners and been denied the consents,
(i1) the IRS did not have a pending criminal investigation against the tax matters partner, (iii) the tax
matters partner’s request for a quid pro quo via relief from the preparer penalties was not disabling
because the IRS had already determined not to seek the penalty, and (iv), although the IRS believed
the tax matters partner was dishonest, that alone did not create a per se conflict between his interests
and the limited partners’ interests sufficient to put the IRS' reliance unreasonable under the
circumstances. ). But the Second Circuit is determined to continue its holding in the same fact
pattern. See Leatherstocking 1983 Partnership v. Commissioner (2d Cir. 10/20/2008), unpublished
opinion, summarily reversing the Tax Court on the basis of Transpac.
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1964. §§6223(a) (notice IRS must give) and 6223(g) (TMP's obligation to keep partners informed).
1965. § 6223(b)(1).

1966. §§ 6224 & 6226(d).

1967. § 6224(c).

1968. § 6224(c)(1).

1969. §6224(c)(2). A covered settlement must be a settlement of only the partnership item and not
a combined settlement of partnership and nonpartnership items. Regs. § 301.6224(c)-3(b)(1); See
Cinema ‘84, et al. v. Commissioner, 294 F.3d 432 (2d Cir. 2002) (approving the requirement as a
Temporary Regulation, but perhaps leaving open the question of whether the rule would apply if the
settlement of the partnership item and the nonpartnership item were independent of each other,
which may be a very difficult showing in most cases). Thus, for example, a settlement that covers
the abatement of interest on the partner level tax under § 6404 does not trigger this consistency rule.
Jaffe v. Commissioner, TCM 2004-122 (citing Cinema ‘84).

1970. § 6224(c)(3).

1971. The Code does not provide for this appeals process. It is discussed in the in the Flow-
Through Entity Handbook in the IRM. See e.g., IRM 4.31.1.2 (08-01-2006).

1972. Sealy Power, Ltd. v. Comm'r, 46 F.3d 382, 385-86 (5th Cir. 1995).

1973. For a good discussion of the determination and notice purposes of both the notice of
deficiency and FPAA, see Natalie Holdings Inc., et al. v. United States, 2003 U.S. Dist. LEXIS 1978
(WD Tex. 2003).

1974. The IRS may sent the FPAA to persons it believes to be partners even if they subsequently
are determined not to be partners, without violating § 6103. Abelein v. United States, 323 F.3d 1210
(9th Cir. 2003).

1975. § 6225(a); this is the partnership analogue to the restriction on assessment in § 6213(a).
1976. § 6226.

1977. See § 6226(b)(1).

1978. § 6226(b)(2).

1979. PCMG Trading Partners v. Commissioner, 131 T.C. 206 (2008).

1980. § 6226(b)(3) & (4).
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1981. See Eastwood Mall v. United States, 1994 U.S. App. LEXIS 33713 (6th Cir. Ohio 1994)
(citing Thomas v. United States, 695 F. Supp. 1021, 1022 (E.D. Mo. 1988)); and RCL Properties,
Inc. v. United States, 2009 U.S. Dist. LEXIS 37816 (D. Colo. 2009). In Eastwood Mall, the court
noted that FRCP 39(c) permits an advisory jury in which case the jury’s decision is advisory and,
even if the judge acts on it, must still enter findings and conclusions are required by FRCP 52.

1982. United States v. Martinez, 564 F.3d 719, 727-8 (5™ Cir. 2009), citing O’Neill v. United
States, 44 F.3d 803, 805-806 (9™ Cir. 1995).

1983. § 7422(h).
1984. § 6230.

1985. Callaway v. Commissioner, supra, p. 109.

1986. § 6230(a)(1).

1987. § 6230(a)(2)(A). Petaluma FX Partners v. Commissioner, 591 F.3d 649 (D.C. Cir. 2010).
for a good crisp discussion of affected items requiring partner level determinations required by notice
of deficiency.

1988. See H. R. Rep. No. 105-148, at 218-28, 1997-4 C.B. 319, 540-550.
1989. See § 755 (b)(2), incorporated by Section 6255(a)(1).
1990. § 1374.

1991. Small Business Job Protection Act of 1996, Pub L No 104-737, 104th Cong, 2d Sess, §
1307(c)(1) (Aug 20, 1996).

1992. § 6037(c).

1993. § 6037(c)(3). See Small Business Job Protection Act of 1996, Pub. L. 104-188, sec.
1307(c)(1), 110 Stat. 1781 (repealing unified audit procedures for S corporations).

1994. Pershing Div. of Donaldson, Lufkin & Jenrette v. United States, 22 F.3d 741 (7th Cir. 1994),
citing citations included its own precedent in Busse v. United States, 542 F.2d 421, 425 (7th Cir.
1976) and Snodgrass v. United States, 834 F.2d 537, 540 (5th Cir. 1987).

1995. 514 U.S. 527 (1995).

1996. Rev Rul 2005-50, citing §§ 6325(b)(4) and 7426(a)(4), enacted as part of the 1998
Restructuring Act.

1997. 1LM 200519081, unofficially reproduced at 2005 TNT 93-51.

1998. Cf. Begner v. United States, 428 F.3d 998 (11th Cir. 2005).
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1999. § 6411(b). These limited review is designed to create a presumption in favor of refund
provided the request is facially regular even if there is a risk that a subsequent deficiency upon closer
review may not be collectible. See FSA 200149014, reproduced at 2001 TNT 237-25.

2000. Warner v. Commissioner, 526 F.2d 1, 2 (9th Cir. 1975); see also H.R. Rep. No. 79-849, at
2 (1945), reprinted in 1945 C.B. 566, 566-67. Because of the exigent need to which this quick
refund procedure applies, there is no requirement for Joint Committee Staff review (discussed in the
next section of the text above) prior to issuing the tentative refund, but the IRS must later submit a
report when and if it finally determines the refund is appropriate. § 6405(b). The civil statute of
limitations should remain open for any corrective action depending upon the comments of the JCT
Staff, and the IRS may not enter a closing agreement pending JCT Staff review that would foreclose
making the adjustment.

2001. § 6213(b)(3) (treating the “the amount of the excess as a deficiency as if it were due to a
mathematical or clerical error appearing on the return”). You will recall that § 6213(b)(1) permits
the immediate assessment of mathematical or clerical errors. One issue presented by this summary
assessment procedure is whether an intervening Tax Court decision for the year to which the loss
was taken (Year 1 in the example above) would be res judicata preventing the IRS from taking the
summary assessment remedy provided by § 6213(b)(1). The Eighth Circuit answered that question
in Jefferson Smurfit Corp. v. United States, 439 F.3d 448 (8th Cir. 2006), where it held that, by
virtue of the express treatment in the statute, claim preclusion did not apply. See also Ron Lykins,
Inc. v. Commissioner, 133 T.C.  No. 5 (2009) (holding consistently with Jefferson Smurfit that
principles of res judicata did not apply, but basing its holding on narrower grounds than Jefferson
Smurfit: “we decide this case on the narrower basis of the statutory scheme in sections 6411,
6212(c)(1), 6213(b)(3), and 6511(d)(2)(B) that is applicable only to tentative refunds and that
excepts the operation of res judicata in that specific circumstance.” Ron Lykins, Inc. p.  n. 25.

2002. § 6411(a) (flush language).
2003. Coca Cola Co. v. United States, 2009 U.S. Claims LEXIS 199 (Ct. Fed. CI1. 2009).
2004. §6411(d).

2005. The complete list from § 6405(a) is: “any income, war profits, excess profits, estate, or gift
tax, or any tax imposed with respect to public charities, private foundations, operators' trust funds,
pension plans, or real estate investment trusts under chapter 41, 42, 43, or 44.” Thus, for example,
excise taxes are excluded from this requirement.

For a fuller discussion than offered in the text, see Diana Lisa Erbsen, The Joint Committee
Refund Review Function: Is It “Worth a Damn,” 96 TNT 131-19.

2006. The process is reviewed in IRM 4.36.1 (“Joint Committee Process Overview).

2007. See CC-2003-023 (7/3/03), unofficially reported at 2003 TNT 134-54 (7/14/03), which

contains a good summary of the Joint Committee review requirement. The JCT website says:
Although the statute does not require that the IRS comply with Joint Committee Staff
requests for adjustments, both the Joint Committee Staff and the IRS view the review
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process as a way of improving tax administration. Thus, the IRS will not pay any part

of a refund while the Joint Committee Staff has a continuing objection * * * *,
http://www.jct.gov/about-us/refund-review.html (visited 7/14/10). This may seem inconsistent, but
I think the sense is not that JCT Staff have a veto power but that the IRS, knowing where its bread
is buttered, makes the prudential decision to reach agreement with JCT staff. If that means that the
IRS back off its original proposal, then so be it. I have no proof of this, but I strongly suspect that
the JCT staff are reasonable in the process — are not rogue players. Further, for whatever it is worth,
I'would imagine that the practical dynamics of a JCT Staff review is the throttle back on the amount
of the refund rather than insist that the IRS increase the amount of the refund.

2008. In a recent interview, George K. Yin, the former tax counsel to the Senate Finance
Committee, said that JCT has no authority beyond the review function. “That is to say, the Joint
Committee must have an opportunity to review such proposed refunds, but has no ability, for
example, to stop any refund with which it may disagree.” Interview with George K. Yin, 25 ABA
Tax Section News Quarterly 14, 17(Winter 2006).

2009. See e.g., DOJ Settlement Reference Manual, § II.C. At the May Meeting 2002 of the ABA
Tax Section, the long-time chief of DOJ’s Review Section orally reported that DOJ had once settled
without JCT approval, but that it was “a terrible mistake.” Minutes of the Meeting.

2010. IRM 35.4 (“Settlement of Joint Committee Cases”)
2011. Id.

2012. IRM 35.5.4.3(5) (08-11-2004

2013. § 6405(b).

2014. See IRS Policy Statement P-5-133.

2015. Nathan J. Hochman, Stopping “Frivolous Squared” Before It Spreads, 20 Stan. L. & Pol'y
Rev. 69 (2009). Wikipedia even has an entry on tax protestor which tends to emphasize the sincerely
held belief type of taxpayer, thus justifying the DOJ’s attempt to distinguish the two types of
taxpayer by adopting different terminology. See http://en.wikipedia.org/wiki/Tax protestor.

2016. Hochman, supra, pp. 69-80.
2017. Hochman, supra, pp. 82-83.
2018. See discussion above beginning on p. 81.

2019. The perception may not be the reality because, although the arbitrators accepted the IRS
position, the IRS had backed off substantially from the position in the notice of deficiency before
finalizing its position with the arbitrators. If the taxpayer was taking an extremely aggressive
position to counterbalance the IRS’s initial position in the notice of deficiency but did not thereafter
moderate the position as aggressively as the IRS did, the taxpayer would lose. But the IRS may have
had to give up a large part of the dollars originally at issue in order to prevail, so that the taxpayer
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really did prevail as to the dollars originally at issue.

2020. One recent Tax Court case that does provide a caution to practitioners considering ADR,
particularly arbitration. In Duncan v. Commissioner, 121 T.C. 293 (2003), the Tax Court held that
arbitration is a contractual arrangement and the parties will be held to their contract.

2021. The IRS would also have an interest in transfer pricing between solely U.S. related parties
to the extent that one of the parties may be subject to a materially lower effective tax rate, because
the incentive would be to use transfer pricing to push profit to the party subject to the lower effective
rate. Despite this, most of the observable action in this area is where a U.S. taxpayer deals with a
foreign related party subject to a lower effective tax rate where the incentive would be to push profits
offshore, thereby escaping the U.S. tax net (either altogether or via a deferral which can, if extended,
be the equivalent of exemption).

2022. The IRS periodically publishes guidance for the procedure to request APAs. The current
guidance is found in Rev. Proc. 2006-9, 20006 IRB 1.

2023. IR-2005-144 (12/19/05), updated in Rev Proc 2007-17, 2007-4 IRB,

2024. Rev. Proc. 2001-22,2001-22 C.B. 745. The procedural update on the process is Rev. Proc.
2005-12,2005-1 C.B. 311. For a good recent article on pre-filing agreements, see Cym H. Lowell
& Mark R. Martin, IRS Expands Pre-filing Agreement Program: Potential Benefits for
Multinationals, 106 Tax Notes 803 (2005); see also, TIGTA Audit Report, The Pre-Filing
Agreement Program for Large Businesses Has Yielded Modest Results, Reference on Pre-filing
Agreement, Reference 2005-30-151, Reproduced at 2005 TNT 185-60.

2025. Future transactions are not considered, but may be addressed under the letter ruling procedure
discussed elsewhere in the text.

2026. IR-2005-144 (12/19/05).

2027. Robert S. Mclntyre, Tax Cheats and Their Enablers, 2005 TNT 70-20.

2028. See also Santa Monica Pictures LLC v. Commissioner, T.C. Memo. 2005-104.

2029. JayA. Soled, Third-Party Civil Tax Penalties and Professional Standards, 2004 Wis. L. Rev.
1611, 1618 n. 23 (2004).

2030. Id., quoting David Hariton. The definitions will necessarily vary from observer to observer.
Consider for example (Kyle D. Logue, The Problem of Tax Law Uncertainty and the Role of Tax
Insurance, Va. Tax Rev. 339 , 346 n. 6 (Fall 2005)):

The term “tax shelter” is notoriously difficult to define. Unless otherwise specified,

I use the term loosely to mean transactions that are primarily tax-motivated and that

rely for their tax advantages on a reading of the tax laws that is (a) technically legal

(that is, not obviously illegal) but (b) more likely than not be rejected by a court if

examined on the merits. Many other definitions of tax shelters have been offered,

some broader and some narrower than the one just stated. Some of these other
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definitions are mentioned below.

2031. United States v. Benson, 561 F.3d 718, 721-722 (7™ Cir. 2009). This case involved an
injunction rather than the penalty, but the injunction requires a finding that the person has engaged
in conduct subject to the § 6700 penalty. § 7408(b). Hence, the court was required to find as a
predicate that Benson was subject to the § 6700 penalty.

2032. 1Id.

2033. P.722.

2034. § 6700(a)(2).

2035. See § 6700(a)(2) (last sentence as added by the American Jobs Creation Act of 2004).

2036. Whether a partnership is a person separate from its partners has been decided differently in
two separate cases. Compare In re Tax Refund Litigation v. United States, 766 F. Supp. 1248, 1257
(E.D.N.Y. 1991), aff'd in part and rev'd in part, 989 F.2d 1290 (2d Cir. 1993) (not separate persons
hence, once penalty applied to partnership, cannot apply to partners) with Bailey Vaught Robertson
& Co. v United States, 828 F. Supp 442 (N.D. Tex. 1993) (partners separate from partnership and
can be separately assessed the penalty, thus rejecting In re Tax Refund Litigation).

2037. E.g., United States v. Estate Preservation Services, 202 F.3d 1093, 1103 (9th Cir. 2000).

2038. United States v. Campbell, 897 F.2d 1317, 1321-22 (5th Cir. 1990).

2039. H.R.Rep. 101-247 at 1397 (1989).

2040. §6111(a). See § 6111(b) for definition of material advisor.
2041. § 6707(b)(2).

2042. Regs. § 1.6011-4.

2043. Actually, the reportable transactions are defined broader than abusive tax shelters to cover
other types of losses.

2044. Regs. § 1.6011-4(b)(2).

2045. Regs. § 1.6011-4(b)(6).

2046. § 6707A(a), added by the American Jobs Creation Act of 2004.
2047. § 6707A(b)(1).

2048. § 6707A(b)(2).
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2049. § 6707A(d). In Temporary Regulations (Reg. § 301.6707A-1T), the IRS advises that, in
exercising its discretion to rescind, it will consider relevant facts and circumstances bearing upon
whether the assessment of the penalty is contrary to equity and good conscience. Factors include(1)
whether the taxpayer has a history of complying with the tax laws; (2) whether the violation results
from an unintentional mistake of fact; and (3) whether the penalty is disproportionately large
compared to the tax benefit claimed. Other factors may be considered. Rescission is onlyappropriate
if the penalty applies in the first case; a rescission request is not to be used to contest the threshold
liability. See Rev Proc 2007-21, 2007-9 IRB 613 for the procedures to request rescission.

2050. § 6707A(e).

2051. Ltr from IRS Commissioner Douglas Shulman to Congressman Lewis, dated 9/30/09 and
quoted in Michael Joe, Shulman Suspends Collection of Some Tax Shelter Penalties as Lawmakers
Plan Legislative Fix, 2009 TNT 128-2 (July &, 2009).

2052. § 6662A(a). The IRS has provided guidance on the interpretation and application of the
penalty in Notice 2005-12, 2005-7 C.B. 494.

2053. § 6707A(c)(1).
2054. § 6707A(c)(2).
2055. § 6662A(c). See Notice 2005-12, 2005-7 C.B. 494 regarding the required disclosure.

2056. § 6501(c)(10), as added by § 814 of the American Jobs Creation Act of 2004, Pub. L. No.
108-357, 118 Stat. 1418 (2004).

2057. § 6112, as amended by the American Jobs Creation Act of 2004.
2058. § 6708, as amended by the American Jobs Creation Act of 2004.

2059. See U.S. v. Ernst & Whinney, 735 F.2d 1296 (11th Cir. 1984), cert. denied, 470 U.S. 1050
(1985).

2060. § 7525(b) (as amended by the American Jobs Creation Act of 2004).
2061. § 162(m).

2062. Section 7701(0), as added by the Health Care and Education Reconciliation Act of 2010
(H.R. 4872).

2063. Frank Lyon is the poster child for the saying that tax cases are too important to turn loose on
the Supreme Court. See Bernard Wolfman, The Supreme Court in the Lyon's Den: A Failure of
Judicial Process, 66 Cornell L. Rev. 1075, 1098 (1981). It has thus been noted by a thoughtful
observer that that “few [tax] shelters are shoddier than those approved by the Court in Lyon and
Brown.” Charles I. Kingson, How Tax Thinks, 27 Suffolk U. L. Rev. 1031, 1034-35 (2004). Brown
is the earlier decision in Commissioner v. Clay B. Brown, 380 U.S. 563 (1965).
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2064. See, for a more recent, Supreme Court opinion oblivious to the imperatives of the tax law,
Gitlitz v. Commissioner, 531 U.S. 206 (2001), a case that, fortunately, has not created near the
mischief that Frank Lyon has because, I think, courts may more easily distinguish and thus ignore
it.

2065. § 6662(b)(6).

2066. § 6662(i).

2067. § 6664(c)(2) and (d)(2).
2068. § 6662(i)(3).

2069. Permanent Subcommittee on Investigations of the Committee on Homeland Security and
Governmental Affairs, The Role of Professional Firms in the U.S. Tax Shelter Industry (2/8/05).
The Committee report followed and is generally in line with an earlier Minority Staff Report of the
same committee titled U.S. Tax Shelter Industry: the Role of Accountants, Lawyers, and Financial
Professionals: Four KPMG Case Studies: FLIP, OPIS, BLIPS, and SC2.

2070. See e.g., the Staff of the Joint Committee on Taxation, Report of Investigation of Enron
Corporation and Related Entities Regarding Federal Tax and Compensation Issues, and Policy
Recommendations, JCS-3-03 (February 2003).

2071. Thad a professor in law school who was fond of saying that he liked to pay tax, for that meant
he was making money. In the environment of the late 1990s and early 2000s, an attitude arose that
you should not have to pay tax even when you were making (or at least reporting to investors) large
profits.

2072. Forexample, the report of the Permanent Subcommittee on Investigations of the Committee
on Governmental Affairs into the U.S. Tax Shelter Industry: the Role of Accountants, Lawyers, and
Financial Professionals is expected soon and is expected to be a legislative “indictment” of the
assisters of abusive tax shelters, along with recommendations for legislative remedies. In addition,
Congress has just begun a round of hearings dealing with tax issues for tax exempt entities. The
identified problems for tax-exempt entities include allegations that they have facilitated abusive tax
shelter transactions.

2073. Fora good recent discussion of OTSA, see Sheryl Stratton, News Analysis -- Inside OTSA:
a Bird's-eye View of Shelter Central at the IRS, 100 Tax Notes 1246 (Sept. 8, 2003).

2074. See TIGTA reporttitled The Lead Development Center Effectively Researched Abusive Tax
Scheme Leads but Could Be More Proactive in Identifying Promoters (2/16/04), reproduced at 2004
TNT 78-14 (4/16/04).

2075. See IR-2004-19 (2/10/04), reproduced at 2004 TNT 28-7 (2/10/04). An example of the
Memorandum is reproduced at 2003 TNT 180-27.
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2076. For example, the IRS recently released a comprehensive Audit Technique Guide for tax
shelters informing agents of various techniques to consider. The Guide is reproduced at 2005 TNT
102-14. The IRS earlier had issued a comprehensive Audit Technique Guide for penalties applying
to abusive tax shelters. This Guide is reproduced at 2005 TNT 64-21.

2077. IRM 4.10.20.3.2.3(1) (07-12-2004).
2078. IRM 4.10.20.3.2.3(2) (07-12-2004).
2079. IRM 4.10.20.3.2.3(3) (07-12-2004).
2080. IRM 4.10.20.4. (07-12-2004).

2081. Christopher M. Netram, Korb Says Tax Accrual Workpaper Privilege Issues Will Be
Resolved Soon, 2005 TNT 93-1

2082. You will recall that, under Tiffany Fine Arts, the IRS can issue a regular summons to a
shelter promoter to obtain information regarding the shelter promoter’s Code responsibilities and,
if the information or documents obtained in that inquiry identify the taxpayer, so be it. The IRS is
empowered to investigate the shelter promoter’s list maintenance and disclosure compliance.

2083. The judicial proceedings — summons enforcement proceedings and the John Doe summons
proceedings — are discussed below and in the previous text discussing privileges.

2084. See Notice 2004-017; and IRM 33.3.6 (“Designating a Case for Litigation”). For a good
discussion of the process for designating cases for litigation, see B. John Williams, IRS Chief
Counsel Explains Designation Procedure for Case Litigation, 2003 TNT 82-27 (4/29/03). In
summary, the goal of the program is to provide more efficient tax administration by litigating
important recurring issues to obtain precedential resolution that will then affect future cases.

2085. 2002-2 L.R.B. 304.

2086. See the recent Audit Technique Guide for penalties applying to abusive tax shelters. This
Guide is reproduced at 2005 TNT 64-21.

2087. Kenneth A. Gary, More Shelter Settlements, Requests for Workpapers to Come, IRS Official
Warns, 2004 TNT 119-4 (6/17/04).

2088. Allen Kenney, IRS OPR Officials Assess Changes During Past Year, 2004 TNT 131-1
(7/8/04).

2089. See § 6501(e)(1)(A). Note that for variations of a so-called basis enhancing strategy that
created phony basis as the fulcrum for sheltering capital gain, the courts are apparently unwilling to
treat the basis overstatement as the equivalent of an omission from income even though it has that
practical effect. Bakersfield Energy Partners, LP et al v. Commissioner, 128 T.C. 207 (2007), aft’d
568 F.3d 727 (9" Cir. 2009); and Salman Ranch Ltd. v. United States, 573 F.3d 1362 (Fed. Cir.
2009).
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2090. § 7609(e)(2). Note that the taxpayers are not entitled to intervene of right in a regular
summons to a promoter with respect to the promoter’s responsibilities (as opposed to a regular third
party summons under § 7609). See § 7609(b). They might have been able to intervene under the
Federal Rules of Civil Procedure, but if they had done so, presumably, the suspension of the statute
under § 7609(e)(1) would not apply because the intervention would not be under § 7609.

2091. The provisionis contained in § 7609 which deals with procedures for third party summonses.
The only third party summons related to unknown taxpayers is the John Doe summons. Hence, a
summons issued to investigate compliance with the promoter’s Code responsibilities (list
maintenance) is not a third party summons subject to this statute suspension.

2092. United States v. KPMG LLP, 316 F. Supp.2d 30 (D. D.C. 2004).

2093. John Doe 1 and John Doe 2 v. KPMG LLP, 325 F.Supp.2d 746 (N.D. Tex. 2004).

2094. John Doe I v. United States, 398 F.3d 686 (5th Cir. 2005).

2095. §7609(e)(2).

2096. See Paul S. Diamond, Federal Grand Jury Practice and Procedure 1 (4™ ed. 2001) (“the
federal grand jury investigation is certainly the greatest legal engine ever invented for the discovery
of evidence.”). Perhaps the major tool of the grand jury is the grand jury subpoena. Ronald G.
White and Michael Gerard, Grand Jury Subpoenas and the Fifth Amendment Privilege, A-1 (ABA
White Collar Criminal Conference 3/5/2008).

2097. United States v. Stein, 495 F. Supp. 2d 390 (S.D.N.Y. 2007), aff’d United States v. Stein,
541 F.3d 130 (2d Cir. 2008); see also earlier district court opinion at United States v. Stein, 435 F.
Supp. 2d 330 (S.D.N.Y. 20006).

2098. JohnC. Hueston, Behind the Scenes of the Enron Trial: Creating Decisive Moments, 44 AM.
CRIM. L. REV. 197, 207 (2007).

2099. See my discussion of this genre of claim in John A. Townsend, Tax Obstruction Crimes: Is
Making the IRS’s Job Harder Enough?, 9 Hous. Bus. & Tax L.J. 260 (2009). See also Professor
Green’s article at the same symposium, Stuart P. Green, What Is Wrong with Tax Evasion? 9 Hous.
Bus. & Tax L.J. 221 (2009); and Professor Green’s seminal work in white collar crime, Stuart P.
Green, Lying, Cheating and Stealing: a Moral Theory of White Collar Crime (2007).

2100. § 6662(e)(3)(B).

2101. See §§ 6038 - 6038C.

2102. See the most recent description of the program at Rev Proc 2003-36, 2003-18 L.R.B. 859.
2103. Id., §3.01.

2104. 1d §.3.02.
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2105. A good recent article is Michael G. Tanner, IRS Misconduct in an Audit: Is There A Civil
Remedy?, 55 Tax Lawyer 107 (2001). I have relied significantly on this article in preparing this
summary.

2106. 28 U.S.C. §§ 2671-80 (2001).

2107. §2680(h) exempts “assault, battery, false imprisonment, false arrest, malicious prosecution,
abuse of process, libel, slander, misrepresentation, deceit or interference with contract rights.”

2108. §2674.

2109. The time periods on presenting the claim and pursuing judicial action are somewhat
reminiscent of the claim for refund procedure — i.e., the claim must be presented within two years
of the date it accrues and then the suit must await denial of the claim or lapse of six months from the
date the claim was presented. Unlike the suit for refund, however, the FTCA claim must be filed
within six months from the date of denial. § 2401(b); 2665(a).

2110. § 2680(c).

2111. §2680(a).

2112. § 7433(b)(1).

2113. Damages to reputation not demonstrably pecuniary in nature are not recoverable.

2114. Shaw v. United States, 20 F.3d 182, 184 (5th Cir. 1994); the holding of which was re-
affirmed in Gandy Nursery, Inc. v. United States, 412 F.3d 602 (5™ Cir. 2005); see generally,
Michael G. Tanner, IRS Misconduct in an Audit: Is There a Civil Remedy, 55 Tax Lawyer 107, 116-
117 (2001).

2115. § 7433(d)(2).
2116. § 7433(d)(1); see Regs. § 301.7433-1(c).

2117. Bivens refers to the case of Bivens v. Six Unknown Named Agents of Federal Bureau of
Narcotics, 403 U.S. 388 (1971).

2118. See Briscoe v. LaHue, 460 U.S. 325 (1983). It is perhaps an open question as to whether the
immunity defense can be avoided if the complaining citizen pleads and proves a conspiracy to give
the perjured testimony. See Dory v. Ryan, 25 F.3d 81, 84 (2d Cir. 1994); and San Filippo v. United
States Trust Co., 737 F.2d 246, 255 (2d Cir. 1984), cert. denied, 470 U.S. 1035 (1985).

2119. This quote is commonly attributed to Benjamin Disreali, but sometimes it is attributed to
Mark Twain. See http://en.wikipedia.org/wiki/Lies%2C_damned lies%2C and_statistics. Even the
attribution to Disreali has its doubters. See http://www.york.ac.uk/depts/maths/histstat/lies.htm
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2120. GAO-02-674 (May 2002), which I refer to in this section of the book as “GAO Report.” This
report may be found at the GAO web site, along with other reports regarding GAO studies of tax
administration. The web site is: http://www.gao.gov/. [ will also post the report on my firm’s web
site pages for this class.

2121. Reference Number: 2002-30-092, unofficially reproduced at 2002 TNT 123-23 (6/26/02).
This report is available from TIGTA’s Web Site at http://www.treas.gov/tigta/.

2122. The decline is chronicled in the GAO Report.

2123. See generally, Frank J. Gould, Giving Tax Advice - Some Ethical, Professional and Legal
Considerations, 97 Tax Notes 523 (2002). As the author notes, the historical analysis was on the
basis of the advocate role of the lawyer which has carried forward. The ABA’s initial attempt to
address some perceived uncertainty was in ABA Opinion 314 which opined that the law should have
a reasonable basis for the return position. While, in terms of the words used, the reasonable basis
formula appeared more strict than the not frivolous formula, in practice it is not at all clear what, if
any, the difference was. In the subsequently issued Opinion 85-532, the reasonable basis standard
was abandoned in favor of “some realistic possibility of success.” Even so, while the change in
language for the standard might suggest that the ABA intended to raise the ethical bar, there is no
guidance that indicates that it really did so. In all of these reformulations, the ABA continued to
adhere to the position that the attorney was acting as advocate and was simply playing with different
formulations as to when the line had been crossed. The differences between the formulations just
were not clear. A subsequent ABA Tax Section Task Force with unclear authority to speak
authoritatively did attempt to differentiate the two standards, but in ways that also injected some

uncertainty. In any event, these proposals were never adopted, so the issue remains somewhat
muddled.

2124. 221 F.3d 701 (5" Cir. 2000).

2125. Seep. 2, fn. 1 of the text.
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